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he prime object of law 


is to secure rights, rather 


than 


to punish for their 


abrogation.” — Herbert 
Brownell, Jr. 
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Legal Problems of Insurance Agents— 


Salvage and Subrogation 


aders this month 1s 
Joseph Froggatt « 


Vew Jerse 


Reporting to our re 
Charles W. Tye, of 
Company, Newark, 


EDGE by th 


duties and obligatio the 


agent 


NOW! 
he the in 


following 


sure! payment insurance 
to 


public. 


} 
1OSS 1 


intel 
An 


a public 


most important if he 1s 


the 


Company 1s ¢ 


ligently deal with insuring 


} 


insurance iarged witl 


interest, and must take steps to 


protect not 


hts ot stockholders and 


vholders but also 


its 
the public in general 
| 1] 


he end that the rates will 


Subrog 


he rig 


not be exces 


sive ation rights and salvage are 


4 most important aspect of this whole com 


plex problem of rate-making 


] 


Subro and 


gation salvage recoverable are 


ights of 
thoug] 
oftentimes overlooked 
to fully 
re . ] > 
yreciate the fundamental concepts involved 
In the lig 
resulting in 


he insurer’s traditional 1 


oupment. These rights, valuable 


may appear, are 


oO inadvertence « failure ap 
ht of inflated economic conditions 
loss 
should be evident that the insurer’s potential 
right to ot 
the losses paid undet 


creasingly 


record-breaking figures, it 


recoup even a minute portion 
policies becomes in 
further 


study and most judicious handling by claim 


important and deserving of 


departments and counsel for the companies 


Salvage is, of course, a substantial as 
well as ancient method of effecting recoup 
ment of losses paid by the insuret 


to 


Perhaps 


more lines of 


722 


pertinent some insurance 


» others, its importance is nonetheless 


an te 


germane to a general discussion of recoup- 
standpoint 
the 


as a substantial right 


ment However, from a legal 


(without in any wavy detracting from 
salvage 
the 
propel 
the 


acquisition 


Importance ol 


or implying procedures involved in 


effecting handling of salvage are 


routine), problems encountered in the 
and disposal of salvage are not 
ll met fol 


especially unique and are wel by 
are, of course, 


wing established methods. ¢ 
should be 
that none of the provisions in the policy are 


exercised in taking over salvage 
this 
obtained from the insured. 
to 
methods peculiar to 
should 


law 
except in 


and a_ suitable 


should be 


waived, 
effect 


Beyond 


agreement to 


this (particularly in reference 


disposing of salvage), 


general merchandising be observed 


rhe 


tively 


rela- 
the 


concepts Of insurance are ol! 


minor consequence, 


field of marine insurance 


Subrogation, on the other hand, presents 
different There 


number situations 
not 


full comprehension of 


situation. 
of 
only 


an entirely are 


an infinite variable 
that 


also a 


appraisal but 
fundamental 


concepts of subrogation on the part of the 


require legal 


adjuster 


be to 
historical development of 


msurance or attorney. 


It should not amiss 
briefly the 


subrogation. This is a doctrine of antiquity 


at this point 


tract 


and was known to the civil law long before 


it was applied to the relatively new field of 


insurance. Even at common law, subroga- 


tion was arguably introduced in the courts 


of equity in connection with contracts of 


suretyship and guaranty, and was later 
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exte nde d to 


Sate aateaad < tg THIS ISSUE IN BRIEF 


“Subrogation is the titution of anothe As you 1 


n place of th litor v he that 
j 
he succeeds 11 
and gives to ne 
liens and securities ot the person 


he has substituted. (6 Couch on 


Section 1996.) 


Whatever the limitations of this definitior 
| le e finds its 
lat the insurance I : entitle 
ed to indemnity othing more 
between the insurer and the tort 
the loss should borne by | apparently 

wrongful act brought it about time whi 
equity of such a proposition is obvious since 

yntract the insurer is required to pay 

on behalt ot the insured, the 


be reimbursement by the 
caused the damages It 

nized that the insured’s 

ogated against the tortfeas¢ 

upon any relation of 

between them. It aris« ut of the nature 
of the insurance contr: contract of 
indemnity By the stri 1 ~ commor! 
law, it must be assert 

insured However 

States it may be 


In its OWn name. 


Fundamentally, subri 
remedy and the insurer cat 
e rights of the insured 
insured | destroyed 
action against tl 
or settlement, 
against 
might 
therefore, 
such 


laim against the insur 


ave been m 
uniform in holding the insured 
defeated the insurer yf subrogati 


loses his rig claim unde1 


Lous Iron 
The Con 
my, 139 U. S. 223; Mobile 
ry Railroad 3 4, 111 U. S. 584) 
However, it is necessary to distinguish be 


1 


tween cases where tl release is executed 
prior to-the policy’s issuance and the cases 
where the release or settlement is made 


after the loss occurs 


In the first category it 


insurer will not be relieved of its liability 


under the policy because the release, having the tortfeasor from liability, the insured 


been executed prior to the issuance of the be denied any recovery under the 


Report to the Reader 723 





(Continued on page 751) 


I L J —December, 1957 





Gross Premiums Taxes—1957 


Connecticut . 


.* 


What the Legislators Are Doing 





Kansas . . The premiums tax for fire 
men’s relief is made applicable to insurance 
companies doing business in any township, 
county or fire having a regularly 
The due date of 
the tax return and payment has been changed 
from 60 days after December 31 to April 1 
Chapter 287, Laws 1957, ap 
proved April 6, 1957. effective June 29, 1957 


district 
organized fire department 


ot each vear. 


Maine . . . The fee, payable to the In- 


Commissioner for each license to 
and 
thereof, certificate of qualification and re 
newal thereof, of authority and 
renewal thereof, and each annual statement 
has been increased from $30 to $50. Chap- 
ter 48, Laws 1957, approved March 18, 1957, 


August 19, 1957 


surance 


transact insurance business renewal 


certificate 


cflective 


Maryland 
made of 


Annual reports must be 
and renewed gross premiums 


less return premiums written by 


new 
surance 
March 15 
March 


companies annually on or betore 
Chapter 384, Laws 1957, approved 
28, 1957, effective June 1, 1957 

Massachusetts . . 
premiums tax on 


The 2 per cent gross 
made 
1959 


insurers has be en 


applicable for the years 1958 and 


Chapter 456, Laws 1957 


Montana The fees for premiums 
collected in excess of $5,000 in 1957 and 1958 
have been increased from $20 to $22.50 per 
$1,000. 


lice nse 


lieu of other taxes, 


excises, 


The tax is in 


fees and except personal 
property and fire marshal taxes. Chapter 
224, Laws 1957, approved March 12, 1957, 

after 


effective for taxable years beginning 


December 31, 1956. 
Nebraska Attorneys for subscrib 


ers to reciprocal insurance exchanges must 


pay the fire marshal tax. L. B 
1957, approved March Y. 


September 20, 1957. 


256, Laws 


effective 


1957 


New York ... A _ new law 


nonpront 


exempts 


companies for benefits of chari 


table, religious, educational, etc., institutions 


writing insurance on property or risks lo- 
cated or resident outside New York. Chap 
ter 529, Acts 1957, approved and effective 
April 15, 1957, and applicable to insurance 
premiums 


1. 257. 


received on and after. January 


Corporations, associations and individuals 
required to pay a fire department tax may 
elect to pay such tax to the Superintendent 
of Insurance. It will be distributed by him. 
Chapter 613, Acts 1957, approved and ef- 
fective April 17, 1957 
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Legislative Amendments Proposed 
for Workmen's Compensation 


New York re cently 
on proposed legislation. 


held public hearings 
Among those at 
Angela R. 
chairman, Workmen’s Compensation Board, 
Joint 
Industrial and 
She analyzed some important prob 
facing the 
field and urged the approval of several legis 


Hei follow 


tending the hearings was Parisi, 


who appeared before the Legislative 
Committee on Labor Condi 
tions 
lems workmen’s compensation 
lative 


in part 


amendments remarks 


“Among thi legislative amend 


ments 


majo 
which we actively 


approved at the 


and strenuously 


urge be next legislative 


session are the following: 


“1. An weekly 
workmen’s compensation rate in disability and 
death 
mintmum weekly rate 


increase im the maximum 


cases together with an increase in the 


‘The average weekly industrial 
workers in New 
$80 pel week. 
unjust to thousands of our injured workers 
limit the maximum benefit 


Section 15, subdivi 


Wage ol 
York State is in excess of 
It is anachronistic and grossly 
to continue to 
rate to $36 per week 
sion 6, now provides that the injured work 
rate shall be 
of his causally related wage loss. 


man’s weekly benefit two-thirds 
It further 
shall be 
The 


that 


provides, however, that the rate 


subject to a maximum of $36 per week 
effect of this 


maximum limitation is 


the workman is not compensated for any 


a 


causally related wage loss in excess of $54 


per week 
“I propose that the increase in the statu- 
tory maximum weekly benefit for disability 
and | 


emphasis, at least $45 per week 


be increased to at Jeast, reiterate for 
Today the 
maximum rate two-thirds 


does not 


represent 
of the average weekly wage of manufactut 
ing production workers as was intended by 
the legislature, but instead represents only 
44% of their average weekly wage. 

“We 
every reasonable 
of Workmen's 


happy to note 


make 


cost 


constantly strive to 


effort to 


should 
reduce the 
Compensation, and I am 
that 


made in the 


substantial reductions 


have been past several years 


However these reductions, I am sure we 


all agree, should not be attained by defeat 
ing the basic aim of the Workmen’s Com 
that 
worker be adequately compensated for his 
| 


1OSS 


pensation Law, which is the injured 


wage related to his industrial injury 


(Continued on page 766) 
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Care, Custody and Control: 
What It Is and What to Do About It 


By WILLIAM H. LEVIT 


Care, custody and control will 
more likely be found to exist 
where the insured is perform- 
ing work on personal property. 


( NE of the important exclusion 

clauses found in all standard liability 
policies is the provision excluding liability 
for damage to or destruction of property 
in the control of the in- 


sured. In 


most 


care, custody or 


oO! the 


order the insurance broker 
to properly advise his client regarding this 
important subject, he must be prepared with 
respect to the following: 

(1) He 
“care, custody and control.” In this con- 
it i that he 


definitions of 


must know what is meant by 


enough have a 


dictionary 


nection, it is not 
familiarity with 
He must be able to translate 
into the 


these terms. 


such definitions actual day-to-day 


operations of his client 

(2) He must determine whether his client 
has any serious exposures to liability arising 
from property in his and 


care, custody 


control. 

(3) He must be prepared to recommend 
» his client the safest and most economical 
secure any needed protection. In 
as I will point out to you, 
only or 


way to 
this connection, 
insurance may not always be the 
the right answer. 

\ few definitions may be helpful in light 
ing the path along which we may hope to 


Care, Custody and Control 


find the solution to these 
] 


will be apparent that the tl 


problems. It 
iree words “care,” 
while not 


related in 


custody” and “control,” com- 


pletely synon closely 


ymous, are 
meaning 

Care “Chi T 7c 
implying 


oversight or management, 
safety. o> 
Also, custody; temporary charge.” (Webster’s 
New International Dictionary, Second Edi- 
tion.) (Italics supplied.) 


responsibility for 


Custody: “A keeping or guarding; care, 


watch, inspection, for keeping, preservation, 


or security. . . . contr 
son with such actual « 
fulfills the 


duty requiring it.” 


' of a thing or per- 
yr constructive posses- 
purpose of the 
(Webster’s New 


Second Edition.) 


law or 
Inter- 
(Italics 


$10n as 


national Dictionary, 
supplied.) 

Control: “To exercise restraining or direct- 
ing influence over; 
(Webster’s New 


Second Edition.) 


to dominate; regulate.” 


International Dictionary, 


Control: “Power or authority to manage, 
direct, superintend, restrict, regulate, direct, 
oversee.” ( Black’s 


govern, administer, or 


Law Dictionary.) 


However, definitions seldom give a prac- 
tical or completely satisfactory answer to a 
What the 
whether a par- 
ticular insured in a particular operation has 


problem such as we have here. 


broker wants to know is 
particular property in his care, custody and 


control. In short, he must bridge the gap 
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In International Derrick & Equipment Com 
pany v. Buxbaum, 9 Fire AND CASUALTY 
Cases 54, 240 F. (2d) 536 (CA-3, 1956), the 
plaintiff (International Derrick) had 
tracted to procure and install a metal tower 
and antenna mast for a radio station. Inter- 


con- 


national erected the supporting tower and 
then subcontracted with (the in- 
sured) to raise the mast into place. 


Buxbaum 
Bux 
baum furnished his own equipment including a 
gin pole, which he mounted on top of the tower 
to support the mast during the lift. He had 
partially raised the mast when the gin pole 
suddenly bent and caused the mast to fall, 
Held: The mast 
and 


damaging it beyond repair. 


was in the care, custody control of 


Buxbaum, and the damage to it was, there- 
“5 
i 


fore, excluded from coverage under his 


bility policy. 


mL. L. 


a 


Jarrell Construction Company v 
Columbia Casualty Company, 8 FIRE AND 
CASUALTY Cases 642, 130 F. Supp. 436 
(1955), the insured-plaintiff was a general 
contractor who had contracted with the City 
of Mobile to construct a water supply project 
The insured subcontracted part of the work, 
wall 
com 


construction of a retaining 
The 
pleted the wall, and it was inspected and 
approved by the city engineer. Pursuant to 
thereupon paid to the 
insured 90 per cent of the cost of the retain- 
ing wall. The contract provided that until 
“final acceptance of the work, it shall be in 


including 


for the spillway. subcontractor 


the contract, the city 


custody and under the charge and care of 
the contractor.” Prior to such final accept 
ance, the insured struck this retaining wall 


bulldozer and Held: 


Since there had been no final acceptance of 


with a damaged it 
the job, the wall was still in the care, custody 
and control of the insured. 
excluded 


The damage was 


from coverage under his liability 


policy. 


holdings of these cases 


the care, custody 


Summarizing the 
where and control exclu 
sion has been held applicable, the following 
rule may be deduced therefrom: 

Where the property under 
the supervision of the insured and is a neces 


damaged is 


sary element of the w-rk involved, the prop- 
erty is regarded as in the care, custody and 
control of the insured 


Exclusion Held Inapplicable 
We shall now 


where the care, custody and control exclu- 
sion has been held inapplicable. 


consider a cases 


group ot 


In Haerens v. Commercial Casualty Insur- 


ance Company, 8 FirE AND CASUALTY 


730 


CASES 


644, 130 Cal. App. (2d) 892, 279 Pac. (2d) 
211 (1955), the plaintiff, a subcontractor, 
building had 
One of his employees sandpapered 


Was painting a which many 
windows. 
the metal strips that separated the panes of 
scratched several 


The window panes 


doing 
Held: 
were not in the care, custody or control of 
thereto 
covered by the plaintiff's property damage 


glass, and in so 


window panes. 


the plaintiff, and the damage was 


liability policy. 


In Rex Roofing Company v. Lumber Mutual 
Casualty Company, 7 FirE AND CASUALTY 
Cases 1026, 116 N. Y. S. (2d) 876, a roofet 
neglected to cover a roof he was working 
on with a tarpaulin, and rain leaked into 
the building. It was held that the building 
was not in the care, custody and control of 
the insured, so the damage was covered by 


the roofer’s property damage liability policy. 

In A. T. Morris & Company 7% 
Mutual Casualty Insurance Company of 
York, 298 N. Y. S. 
subcontractor doing repair and remodeling 
While doing the work, 
some of the plaintiff's employees accidentally 


Lumber 
Neu 


228, the plaintiff was a 
work in a theater. 


steppe d on the theater’s ceiling and damaged 
it. In holding that the ceiling was not in 
the care, custody or control of the plaintiff, 
the court stated: 


“The plaintiff and its employees were only 
in the theater because they had a contract 
to work there. They had no care and cus- 
tody of the theater property as such, nor did 
they have any control over it in the sense 
that a person who has personal property in 
his possession, such as an automobile, may 
control of it. Possession 


be said to have 


real is indicated by 
exclusive of the 
any one else. The plaintiff and its employees 
were simply in this property temporarily for 
The control 
still remained in the 


or control of property 


an occupation control of 


the purpose of doing the work. 


of the property owners 


( lessees thereof.” 

In Cohen v. Keystone Mutual Casualty Com 
pany, 4 Fire AND CASUALTY CAseEs 582, 30 
Atl. (2d) 203, the plaintiff was a subcon- 
tractor engaged to demolish the upper five 
building. <A 
tion of the building was only one story in 
height. 
tiff’s employees had to walk 


stories of an eight-story por- 
In removing the debris, the plain- 
over the roof of 
While doing so they 
caused damage to the roof and interior of 
Held: This 


portion of the building was not in the care, 


the one-story portion 
that portion of the building. 


custody and control of the plaintiff, and the 
damage was covered by his liability policy. 
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In General Mutual 
Wright, 161 N. Y. S 
(Wright) 
gaged in erecting the steel on a new 
One night 
storm the 


Insurance Company 7 
(2d) 974 (1957), the 
insured was a subcontractor en- 
school 
during the course of 
partially 
was blown down, causing extensive damage 
to the masonry 
supported it. The court rejected the plain- 
tiff-insurer’s contention that the damage was 


building. 


a violent erected steel 


steel and the piers which 


excluded from coverage by the care, custody 


] 


and control exclusion of the erector’s lia 


bility policy: 


“So far as the above cited clauses are 
concerned plaintiff's position may be 
marized as Until the work 
completed Wright Engineering Co. had cus- 
tody of the steel and this coverage was ex 
that 


work 


sum 


follows was 


cluded by the first clause; when i 
custody, the 


pleted and coverage was excluded by the 


relinquished was com 


second clause. This argument is specious 


It assumes that in order to work on some 


thing you must have custody of it. This is 


certainly not true of a large steel frame, 


e 
furnished by someone else and being erected 


on still another party’s property.” 

In Maryland ( 
7 FirE AND CASUALTY CASES 526, 237 
(2d) 411 (Tex., 1950), the 
erty damage liability policy excluded damage 


asualty Company 
S. W 
plaintiff’s prop 
to property in the plaintiff's care, custody 
The plaintiff was engaged in 


tank, 


and control 


laying pipelines from an oil storage 


and in so doing his men had to work o1 


the tank in order to make the connections 


working on the tank was using 


whicl 


An « mployes 
torch 


destroyed the 


caused a fire and 
tank Held: 


custody 


a welding 
explosion that 
Che tank was not in the care, and 
control of the plaintiff, and the 


the tank was within the 


damage to 


ar ylicy coverage 


‘It [Tank No. 2] was not in the care, 


custody or control of appellee, but was 


merely necessary or incidental to his work 


of laying and connecting the tanks with the 
well and with the gathering pipe line. The 
Mapp Tank 
Company and were supported by a founda 
We understand 
were so firmly attached to the realty 
it could 


been contemplated by the owners 


tanks had been installed by the 
tion and an embankment 
they 
as to become a part of it. Certainly 
not have 
of the leasehold estate 
should be placed in the care, custody or con 


that such real estate 


trol of appellee during his operations. He 
was merely permitted to use the tanks as 


well as the surface of the leased 


for the purpose of accomplishing the work 


property 


he was employed to do.” 


Care, Custody and Control 


Hopper, 


In Boswell v. Travelers Indemnity Company, 
8 FrrE AND CASUALTY Cases 936 (N. J., 1956), 
the plaintiff-insured was in the business of 
installing and repairing steam boilers. He 
entered into a contract to replace the tubes 
in two heat exchange units which were con- 


nected: to the steam boiler in a large office 
The plaintiff’s job included clean- 


ing and sealing the inside of the unit shells 


building 


and heads. He was also to see that the pipe 
“solid.” After the 
installed and tested, he 
the units and put them on the line ready for 


lines were new tubes 


were was to close 
operation. Upon completion of the retubing 
of the heat exchange units, his employee 
ran a hydrostatic test to determine if th 


job had been done properly Instead of 


running the water through the bes, the 
by mistake ran it through the 


The shells could 


and 


employee 


outer shell of the units. 


not stand the water pressure one of 
The insured 
damage d 1@tl, TI e 
fused to reimburse him 
that the damaged property 

and control. The 


insurer, holding that 


them cracked 


quired to 


open was re 
replace the 
defendant-insurer ré¢ 
on the ground 
his care, 
] 


was in custody 


court ruled against tl 


the exclusion was inapplicable: 


“Clearly, plaintiff had no care or custody 
unit as such, nor did 
that a 
personal property in his 


as an automobile, may be 


the heat exchange 
he have control over it in the sense 
person who |] 
possession, 


said to hay -ontr of it 


“Plaintiff was repairing the heat exchange 
If anyone had 
over the damaged 
through its 


unit at the owner’s premises. 
control’ 


Oowne!l 


‘care, custody or 


unit it was the acting 


representative Petroff, who as maintenance 
1! 


engineer had general supervision over al 


building 


‘Tf * consider the intent of the parties 


in terms of the policy and its purpose, we 


cannot see how the exclusion clause could 


apply in this case. Plaintiff was obviously 


interested in covering himself against the 
risks in the normal operation of his business 
Cf. McAllister v. Century Indemnity Co., etc.. 
24 N. J. Super. 289, 294, (App. Div. 1953), 
afirmed p. c. 12 N. J. 395 (1953). It is 
clear that defendant understood this becauss 
of the typed insertion under ‘Purposes of 
Use’ in the 


ations’ 


policy, where ‘Premises—Oper- 


were designated as ‘Boiler Installa- 


tion or Repair—steam—including construction 


or repair of foundations’. To read the ex- 


clause the would 


would strip plaintiff of a valuable 


clusion way defendant 
have us, 


part of the coverage whenever he was work- 
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control exclu 
follow 


deduce: 


property merely 


e prope upol hich th 
pertormed insured, 


applicable 


consider 
where ali 
a building 
hesitant 
the care, 
merely 

it yn 

re readily find 


exist where the 
on personal 
e 1s the baile 

not a bailee, 
are less likely to 
hard-and-fast rule 


ach case must be 


Methods of Dealing with Risk 


proble m 18, 


cle tel 
substantial 


Naving once 


as a 


sure, W hat 


ct against 


. of course, 
control ex 
ibtedly fur 


secure and 


there ar 


eliminat 


be con 
MLiniM Ze 


tion will 


a mone 


hla 
extended 
contrac oO ndorse the 


ation rights 


] 


against tl should not, how 


ever, ask wn to exec a Walver oO! 


} 


release against im to the extent 


of his fire and extended coverage insurancs 


only without the consent of the insurer, as 


this mav result in voiding the owner’s fire 


nsurance or, in the alternative, the put 


ported release may be ineffectual. This is 


732 


Oo because ti¢ 


Oogation Walvel 


Vi 


1 
} ¢} 
il I 


t 
al a 


' 
ineffectual 


lay be such 


from him before 


old harmless or 1n 
insured 


{ 1 | 
agreemel! yvhereby the 


rom all liability for damage to 
property 

known as exculpatory 
1 thei 


' 
liability 


agree 


prime purpose is to release 


resulting from his negli 


romjury ot | ) rty (o1 
reements are generally 


be valid where 


10 
such 


istavor since they 


nm from liability for 
] 


therefore, usual 


avreement hich on 


] ] 
general and 


The result 


face appears contain a 


may istrued bv a 


vithin 


W t lay ho release 
lulled 


relying n ocument ti 


sers¢ 


h may 
accomp] 


agreements 


] 
Cases Gdealing 


pitfall 


examination the 


illustrates 


be guarded rattil 


exe ulpatory agreement 


ific Indemnity Compa v. California 

orks, 29 Cal. App. (2d) 260, 84 Pac 

it appeared that Standard Oil Con 
pany employed California Electric Works to 
a building for it The « 


construct ontract m 


cluded a clause whereby the electric work 


agreed to indemnify and_ save armless 


Standard Oil Company “from and against 


loss, damage, injury, liability 


anv and all 


and claims therefore howsoever caused 
resulting directly or indirectly 


this 


trom the per 


1lormance ot agreement 
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licensor, ; » sustained 


of said merchandise ; r equipment 


lhe district court oft appeal 


this agreement did not serve 


Care, Custody and Control 


a\ 


indicated 


s are relied on 


[The End] 
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The impact of taxes on insurance premiums and proceeds 


is the subject of this article. 


Chronological 


stabili- 


zation insurance is proposed as a method of obtaining 
many important tax advantages in this discussion of 


The Tax Consequences of a Loss 


| USINESS LOSSES are inevitable. For 
many types of hazards the question 1s 
not whether the loss will take place but when 


it will happen. 


\t present there are several courses ot 


action available to the businessman 


(1) He may do nothing, However, the 


its direct and indi- 


him out. 


occurrence of a loss or 


rect consequences may wipe Even 


if he can absorb the loss, it may come in a 
vear when the tax impact is particularly un- 
that is, legitimate 


opportunity for timing 


(2) He 


the loss 


favorable, there is nm 


may be a self-insurer. However, 


may take place before he has set 
ufficient 
this 
have any 


Moreover, the 


aside a amount to compensate 


himself for catastrophe. He is not 


likely to scientific basis for his 


provisions. amounts eat 
marked for self-insurance are not a tax 
deduction during 


accumulation. 


the period ot reserve or 
Thus, the 
underwriting or subsidizing a major portion 
of the cost of the 

? 


sidy that is not utilized is 52 


government is not 


program. This tax sub- 
per cent in the 
excess ot 


case of corporations making in 


$25,000 annually. 


(3) He 


hazards or for general contingencies. 


reserves for specific 


Here, 


again, he has no proper mathematical basis 


may set up 


involved. He will 
deduction tor the 
and the Commissioner of 


for the amounts receive 


no income tax reserves, 
Internal Revenue 
may add to surplus, for the purpose of the 
accumulated earnings tax, 
liability not deemed to be a true liability. 
(Hemphill Schools, Inc. v. ( 
ustc § 9585, 137 F. 
W here 


deavored to justify a reserve as reasonable, 


the reserve for a 


ymmuisstoner, 43-2 
(2d) 961 (CCA-9, 1943).) 
a corporation, as a self-insurer, en 
it was told: “This is a field of speculation 
Tax Court should not be asked 
to venture without competent guidance.” 
(Smoot Sand & Gravel Corporation, CCH 
Dec. 21,668(M), 15 TCM 418, 
rem’d on other issues, 57-1 ustc § 9376, 241 


F, (2d) 197 (CA-4).) If 


in which the 


rev'd and 


reserves are set 
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up, funds may be earmarked that otherwise 
profitably be 
have 


could used in the business. 


Phere been instances of stockholdet 


having 
‘There 


suits against management for not 


utilized properly tl corporate assets. 


even have been instances of union 


some 


“activity” against a company for this reason. 


(4) He 


ous 


take out insurance for vari 


However, up to the 


may 
hazards. present 


time, insurance has not been available for 
One reason tor 


Without 


material as to the 


every type ot contingency. 


this has been the absence of data 
reliable actuarial 
bility of a 


clined to 


possi 
insurer would be disin 
blindfolded. As 


might find the cost to be 


loss, an 
take the 
to the insured, he 


chance 


premium is measured by 
that is, the 
would be penalized by careless practices or 


excessive if the 


industry experience- insured 


ignorance of protective procedures on the 


part of other businesses covered. 


federal income tax 


provisions for 


From the point of 


losses Oo! losses tall 


view, 


into several categories 


(1) The loss is to be claimed as a deduc 


tion in the year of whether or 
taxwise. Ordi 
is deductible in full 
extent not compensated for by in- 
with 
Code. 
deduction is 


incurrence, 
not that is most convenient 


narily a casualty loss 
(to the 
surance or otherwise), in 

Section 165 of the Internal 


However, the amount of the 


accordance 


Revenue 


limited to the adjusted basis of the asset, 
even though the recovery would be woefully 
inadequate to purchase a replacement asset 
at today’s prices. The casualty loss must 
be taken in the year the loss was sustained, 
“even though collection is not made on the 
in which the loss 
suit filed for re- 

finally decided 


insurance during the year 


occurred or even though 


covery of damages is not 


until a later year. In such case, you should 


compute your loss by deducting from the 


total loss the estimated amount of recover- 
able insurance, or other recoverable com- 
pensation, and deduct the loss so determined 


in the year the casualty occurred. If subse- 
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By ROBERT S. HOLZMAN 


Professor of Taxation, 
New York University Graduate 
School of Business Administration 


that thi 
inaccurate, an 
hled 
Revenue Service 


nt events demonstrate 
substantially 
should be 
(Internal 
155.) 


correcting 


(2) Proceeds of 


against the 


msurance are 


1 
t 
I 


and only the excess 


loss, 


the insurance proceeds is deductible 


may b« capital. 


If a business lept l of property 


1at Section 1033 of the nde refe 


{ thett 


involuntary conversion (fire, theft 


casualty), gain on the disposition 


business assets held for 


months would be treated 


capital gain, while losses 


deductible for this purpose. However, gains 


and losses from involuntary conversi 


+ 


would have to be there 


netted, so that i 


1 


were a net gain, a casualty loss would not, 


in effect, be fully deductible but would on 
reduce the amount subject 


capital gain 


f¢ 1 kk Sses 


(4) Reserves 1 
ire not deductible \ reserve l 
equal to the estimated 
would be paid to 


not deductible. (Spring 
> 


self-insurance 
miums that otherwise 
surance companies is 
| Company v. Commussioner, 

(2d) 78 (CCA-10, 1930) ; 
( mpany, CCH Dex 1412, 

(1926); Potts Run Coal Com 

Dec. 5859, 19 BTA 1 (1930).) 

reserve is nondeductible even though 1 


and hence no othet 


surance is unobtainable, 
provision seems possible. (L. A. Thompson 
Scenic Railway Company, CCH 


> BTA 664 (1925); L. A 


779 


Dec. 772 
Thompson Scent 


Dec. 3311, 9 BTA 


Railway Company, CCH 
1203 (1928). 


(5) Repairs are not deductible if they add 
to the life or usefulness of the 
stead, the expenditures must be 
(Illinois Merchants Trust ( 
Dec. 1452, 4 BTA 103 (1926).) 


property In- 
capitalized 


ympany, CCH 


(6) Expenditures to prevent future repait 
bills or even potential future damage are not 


Tax Consequences of a Loss 


currently deductible as Thus, where 


repairs 


on the experience and a gov 


] 
Nasis ot past 


ernmental committee report 


a taxpayer raised 
against floods, the 
cost was capital. (Black Hardware Company 
v. Commtsstoner, 2 ustc § 498, 39 F. (2d) 
160 (CCA-5, 1930).) Safety protective de 
(International Build 


Dec. 6527, 21 BTA 617 


its floors as a 


pre itectior 


vices are not re pairs 
ing Company, CCH 
(1930).) 


surance pro 

earni hat would have 
(Oppenhetm’s, Ini 

§ 9249. 90 


taxable 


F. Supp 


rance 
miums yrovided r by 5 tion 162 of 


Internal venur oO . which permits 


as a deduction and neces 


inary 
| lurino 
au 


ary expel 
taxable 
business 
cluded 
regulati 
against 
losses i 
(Regulations 
The 
specifical 
nue C 
264.) 
toll 


ne, marine, 
and occu 

i ince 

J, l ( B Ii, aut mobile ] 
3015, XV-2 ( 


St 


B 136), business O”*\ 


expenditure must be 


surance. “Insurance” authorita 


tively defined ¢ 


tract whereby, 


for an agree , one party under- 
] 


loss on a 


takes to compens: he ir 
specified subject by specified (Bou- 


Dictionary, 1946 page 


735 





\s long | isured 1 mitre all e 


bound te pay premiums to t! I l , il ‘ ° ° es 
immaterial that the actua st of 1 The full potential of the use of insur- 


insurance is not known in a particular year. ance has not been enjoyed generally 

An accrual-l | i o . ey pes . 

ee because of the past unavailability of 
many types of risk coverage. 


rnal 


premium as a de 
*) not the 
at it Vas a 


adval er 
contingent 


| St ae ae aici eats Ol nd preventive planning 


an insurance 


total amount of $50,000. to 
be vritten over a ten-year period, 


$5,000 as a premium dé posit tor coverage to 


be effective for the first policy vear and the 


* m6 coverage to be increased by a premium cle 
) lore 
G ye SS ry 1] ] cl 
rates subject te 4 : t It of $5,000 pe VCdl unti it reached 
» = 1 1 
ee ewe we 990,000. The full amount of the premium 


pon the oce 
Ipon e | 


y ad oO Ww ‘redited Oo Oss 
(S. B. Ackerman, /nsurance \"\ a edited flood | 


lhe Ronald Press : 
7 - 1 1 u I right OT SS SS 
pages 670, 672.) That is, if lo beet aeons le TIS assessment 


than the unde additional premium 
\ all Lit al 


1 ubscriber’s agreement 
ta portion of the 4 , 

11 Oo} nN urthe ‘ontain ( sions ) 
ard t the policvho 1 los agreement ul r contained provision 1OT 


ithdrawal « | insured’s credit balance 


flood loss unt upon 60 days’ 
] 


chief of the Corporation Tax 


y Department ruled 

“the annual premium paid by such 

ee mmpany will constitute a deductible ex 
for Federal inc tax purpose 


dow1 


+] es hat : Teeatis 
steps to minimize, t { tlated e extent that 1 plicable 
‘ suran 
Insurance companies ifance il 


' ' 
urrent taxi year it ordance witl 
contribution to t = ixable hom 


+] 1 1 provisions on 2? of the Internal 


creasing chance I ) throug : 


E 1 Cod § 1954 \ the wals 
ion activities. Insurance companies Revenu ae 1954 Any withdrawa 


. nraresntine “% nds of portions of 
maintain large engineering staffs whose epresenting retund ry] 1on t the pre 


' miums ‘ uld. o “Ourse Ss t m 
functions are to find out hy accidents iums paid would, of course, represent i 


occur and how to prevent them (Robert come 11 he vear received ( Lette1 Ruling, 


|. Mehr and Emerson Cammack, July 24, 1956, symbols T:R:C/JCH.) 
f Insurance (Homewood, Illinois, Richard D he tax treatment set forth in this ruling 


Irwin, Inc., 1952), page 21.) Accidents, of s the same as that applicable to insurance 
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believed 


Tax Consequences of a Loss 





iX hazards, loss probabilities and the lke. 
The basic premium will be based upon actu- 
plus a 


issued 


risk, 
will be 
example, 
The premium may be paid in equal annual 
installments. For tax 
have to be prorated over the life of the 
When 


terminated, an adjustment in premium may 


arial factors measuring the 


loading charge. The policy 


for a term of years, for ten. 


purposes, premiums 


policy in any event. the policy is 
be made by the insurance company on the 
basis of the insured’s actual experience, that 
is, was the actuary’s estimate 
terms of the 
of the insured in the period covered by the 
policy ? 


too high or 
too low in actual experience 
Most insurance rates are predicated 
The 
have a scientific basis fo 
relying upon the factors peculiar to 
policyholder. 


upon the basis of group experience 
carrier does not 
a single 
However, insured chronoiogi- 
cal stabilization plans provide scientific data 
for an individual policyholder as the result 
of a study of the hazards and other factors 
by an independent appraisal organization. 
Whether the rates are group or individual, 
the insurer is accepting the risk upon the 
basis of the most scientific data available. 
The difference is solely a matter of rating 
methods. 


A typical policy contains a standard rein 
statement clause: “Every claim paid here- 
under reduces the amount of insurance by 
the sum so paid, but it is a condition of this 
policy that in the event of loss, the Assured 
agrees to pay the Company additional pre- 
mium or premiums at pro rata rates on the 
amount of such reinstate the full 


amount of this policy, such reinstatement to 


loss, to 


take effect immediately upon the occurrence 
which occasioned the loss, and the charges 
therefor to be made from such date.” Thus, 
if at any time during the life of the policy 
the insured sustains a loss that exceeds the 
sum of the premiums paid up to that time, 
the insurer would collect additional premiums 
basis from the insured. 


on a_ retrospective 


The advantages of this type of insurance 


are as follows: 


(1) Protection may be obtained against 
virtually any type of hazard, including many 
risks presently without protection. 
include, among others, strikes, legal claims, 
structural failure, 


These 
currency nonconvertibility, 
uncompensated expropriation, breach of bail- 
ment, forces of nature and bacteriolysis of 
imported commodities. 


(2) Certain 
reimbursement 


aspects other than possible 
for loss are obtained, such 
as the risk minimization advisory service 


supplied by the insurance company. 
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(3) As 
of the hazards, the policyholder will “know 
nothing 


a result of the actuary’s survey 


the score a great asset even if 


can be done about the situation. 
(4) The 


are spread over a period of years, with the 


risk, actual cost and tax cost 
averaging characteristic of all insurance. 
(5) The take 
practical steps to lessen his hazards because 
of the reward that follows his bettering the 


risk 


insured is encouraged to 


factor determined by the actuary. By 
knowing, as a result of the actuarial study, 
what risks may be present, the insured may 
take offensive and defensive action against 
them. Indirect benefits may follow. For 
example, if steps can be taken to minimize 
the loss of the plant through specified catas- 
trophe, idle plant 


and 


expense may be elimi- 


nated sales contracts will not be for- 


feited. 

(6) Since the rate over the policy life is 
set by the actual experience of the insured, 
he is not penalized for the carelessness of 
other insured parties. 

(7) By paying insurance premiums undet 
contractual liability over a period of years, 
the insured gains permissible income tax 
advantages. 

The 
lary to the business advantages of this type 
of insurance: 


following tax advantages are corol- 


(1) The equivalent of a reserve may be 
taken as a tax deduction. 


(2) Funds can in effect be accumulated 


for contingencies without running afoul of 
the accumulated earnings tax. 

(3) A 
miums 


continuing tax deduction for pre- 
obtained, tanta- 
mount to amortizing the cost of a loss over 


a period of several years. 


may be which is 


(4) Uncompensated losses of business 
assets might have to be offset against long- 
term capital gains, with a 25 per cent tax 
advantage, whereas the insurance would be 


fully deductible 


(5) Insurance expense would be 


number of 


spread 
whereas 
without insurance the business or casualty 
would 


over a taxable years, 


have to be 


loss taken in a single 
year, when profits might be small or when 
effective tax rates might be unfavorable. 

(6) As a 
possible to replace an asset, taken away by 
involuntary 
In the insurance, the replace- 
ment of the asset might not be able to be 
financed within the time limit set by the 
Internal Revenue Code, with the result that 
any gain would be taxed. 


result of insurance, it may be 


conversion, without taxable gain 
absence of 
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(7) It is wise tax planning to spread ex 
penditures over a period of years in order 
degree of uniformity 


As to the 
of income that might occur were there to be 


to achieve a greater 


in operational results. “bunching” 
a reimbursement by the insurance company 
at the end of the policy life, this would be 
taxable income at the time of receipt, that 
i However, the 


tax consultant can advise /egitimate 


is, In One year most con 


servative 
methods by which other items of income or 


may be controlled in a temporal 
that the 


ment can be absorbed 


expense 


sense so any reimburse 


impact ot 


yr at least minimized. 


For example, certain expenses that other 


wise would fall in other years may properly 


be channeled to the year of any reimburse 


ment by the insurance company. 


that the insured will eventually 


all of his 


The fact 


recover premiums less loading 


does not make the arrangement 


other than 
familiar types of life insurance and annuities 


charges 
anything insurance. There are 
where the policyholder is guaranteed that he 
the 


cost. These are 


will, under all circum 
the full 


insurance contracts, The 


or his nominee 


Stances, recover 
nonetheless amounts 
which the insured will recover may or may 
not constitute a return of excess premiums 


If the 
pletely 


ms were com 

the 
insured would receive back only the actual 
[ The 


expenditure i 


actuary’s assumpti 


valid, over a period of ye: 


ars 


losses. insured 


reimbursement of his 


will not get back his whole 


case. However, under any form of 


the 
is similarly limited in theory or the 
profit 


any 


insurance insured, under actuarial prin 
ciples, 
insurance company could not make a 


1 
t 


SPECIAL ARBITRATION AGREEMENT 


total of 128 casualty 


participating in 


companies are 


a special arbitration 


now 


| oA 
| 


congestion 
York area 


announced 


program created to ease court 
Metropolitan New 


was recently 


|} in the 
| This development 
pe J Dorsett, 
of the Association of Casualty and Surety 
Companies, and Newell R. Johnson, gen 
National 


Companies 


De wey general MmManagel 


eral manager of the Association 


of Mutual Casualty 


This Special Arbitration Agreement ts 
designed to arbitrate intercompany dif- 
ferences in apportionment of damage 
involved 
For the 
present, the plan will apply to claims or 
suits in the five boroughs of New York 


City Westchester, Nassau and 


claims between insurers when 


as codefendants in certain suits. 


and in 


Tax Consequences of a Loss 


If an in sufficiently 


Surance company had 
to “remove 
at will be experi- 


the ac 


data so as all uncertainty 


rood 
as to the amount of loss tl 


' 
enced during time, 


cumulation of premiums 


trom property owne! aving out oO! ac- 


count the onable 
ot the 


profits 

insurer) W limited to the 
amount of the rected loss.” (S.S 
(New York, 


1938), 


expenses 


exact 
Heubner, P» pert Insurance 
D. Appleton-Century Company, Inc., 
page 0.) 
The 
company, is an unqualified agreement of in- 
will contain 


policy, as issued by an insurance 


ty pical pe ylicy 


I 


demnification. A 


the following standard phrase: “This policy 


insures igainst 


or damage by 


The insured will ( how as the 


sound business his expenditure 


such tection, 
the 


the 


factors obtaining of pr 


elimination and uncertainty, 
obtaining of ; r credit 
the 


the insurance 


terms in View 


protection, th ‘rvices rendered by 
yMpany in such areas as risk 


t} 


minimization, and the financial benefits that 


from a stabilized outlay ra- 
than 


favorable tax 


comic insurance 


heavy losses. The very 


| do 


aspects ofr the 
business 


ther occasional 
not 
pur- 


is “‘le- 


constitute phases of a sound 


pose. The desire escape taxation 


neutral.” (Chishol uv. Commissioner, 


(2d) 14 


gally 
79 F. 35).) However, 
tax advantages 
the 
insurance 


[The End] 


cannot be enjoved mjunction with 


OSes utilizing 


legitimate pur] 


Suffolk Counti 1 ourt backlogs 
ire heaviest 
M1 Dorset laine that 


1; 
(il 


the inter 


arbitration 


spu 


company pu requiring 
will normally be limited to $10,000 for 
\ | . 


cases where the signatories in 


legally liable 


the re 


sure parties rted to be 
for the 


spective car 


ass 


plaintiff's loss where 
separate 


the 
party 


riers | issued 


ave 
policies of same 
party tor 
if the interested parties con- 
] 


procedatl 


Howe Ver, 
the 


extended t 


arbitration 


include 


sent, ire may be 


dispute s where the 


settlement value is in f $10,000 
Thus, limit to the 
1 


that may be arbitrated, Mr. Jol 


excess O 
there is no amount 
nson said 


This program is the result of more 


than a year-and-a-half study 





History and Purpose of the Illinois 


of 1874 except that it substitutes 
ls “alcoholic liquors” for the words 
liquors.” The 1874 act also 
dram-shop keeper to furnisl 


of $3,000, payable to the 


Illinois if he 
damages 
property, or 


| sellu 


COMMON LAW 


ite no redress @xXi1s 


hus, 

will be seen that under the iginal Dram 

op Act of 1874, a person injured by reason 

col uen f the sale of intoxt 
liquors hi ‘ f remedic 

licensee 

an action on the 

it Dram Shop Act 


acce 
+ ] ] 
remedial iC 2 


48 


constitutional 
Prohibitiot1 


limitations 
tl : Before 
adequat rd” and the 
adeq ate award,” 
of exemplary dat 
ceiling created no problems. However, aftet 
the re-enactment of the Dram Shop Act 


1933, judgments beg: 


premiums 
becam« alm ST 
lo encourage the maintenance 
financial responsibility nd 
insurers back into th 
in 1949 amended Secti 
permissive imposition 
damages and placing a Statutory 
5,000 upon the amount recover 
for injury to the person 


means of! 
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based 


] 
wmorience, 


con 
the drat hop keeper has no way ot 


ing that ; this | leaves 


Illinois Dram Shop Act 





from 
Any suit 
for loss of support under this section must 


representative of the person injured 


whom the support was furnished. 


be brought as a representative action either 


in the name of the person furnishing the 


support if living or the personal representa 
tive of the person if dead. 


“No. 2 On the question of the amount of 


provided for it is our judgment 
that the entitled to support are 
limited to an aggregate recovery in the 
action of $15,000. before the effective date 
of the amendment, and $20,000. thereafter. 
That recovery is to be divided in such pro 


ecovery 
parties 


portions as the judgment may provide for 
among the persons receiving the support in the 
aggregate of either $15,000.00 or $20,000.00.” 
prius 
have reached a like conclusion. 

So much for the 
Dram Shop Act. Now for a few words as 
to its purpose. The Dram Shop Act 
early construed to be designed to regulate 


Other nist courts, I am informed, 


history of the Illinois 


Was 


the sale of liquor by persons engaged in 


Only such persons are within 


liquor traffic. 
Thus, in Cruse v 
E. 73 (1889), we 


its scope and purview 

lden, 127 Ill. 231, 20 N. 
read: “We concur in the conclusion reached by 
the appellate court, that section 9 of the 
dram-shop act does not apply to persons 
who are not either directly or indirectly, or 
im any extent, engaged in 
the liquor traffic, and that the right of action 


given by 


Way, or to any 


said section to one injured in her 
means of support is not intended to be given 
against a person who, in his own house or 
elsewhere, gives a glass of intoxicating 
liquor to a friend as a mere act of courtesy 
ind politeness, and without any purpose or 


expectation of pecuniary gain or profit.” 


three 
insurer has 


he appellate courts of Illinois in 


recent cases have held that an 
no subrogation rights against a dram-shop 


keeper. Thus, in Automobile In 


HEALTH INSURANCE REPORT 


Betefit 


Economy 


payments to persons covered 
by haspital expense insurance policies 
through the ‘nation’s insurance companies 
cent 


Insti- 


increased more than 500 per 
1948, the Health 
tute recently announced 


have 
since Insurance 

Designed to help pay for hospital bills, 
these benefits have risen at a faster rate 
than the 
United States. 
1948 to 1956, hospital charges have in- 


creased 125 per cent. 


cost of hospital care in the 


During the period from 


surance Company Brown, 29 AUTOMOBILI 
Cases 1103, 334 Ill. App. 379, 79 N. E. (2d) 
854 (1948), where an insurance company paid 
a collision loss arising out of the use of the 


insured’s automobile by its intoxicated 
owner, the appellate court, after quoting 
from Section 14 of the act, stated: 

“The 


of this provision is to encourage 


held that the objective 
temperance 


courts have 
in the consumption of alcoholic beverages 
by making those who furnish the means of 
liable for the 
remedial 


caused 
this 


provision must be construed ‘to suppress the 


intoxication damage 


thereby; and, as legislation, 
mischief and advance the remedy’. 

“Tt is not conceivable to this court, how- 
ever, just how the ‘mischief of intoxication 
is suppressed’ and the broad purposes of the 
statute are promoted by permitting an in 
surance carrier, which has made payments 
under its liability policy, and thereby merely 
fulfilled its undertaking, to shift its business 


risks to the dram shop keepers. Obviously, 


such carriers were not the class of ‘persons 
for whose benefit the statute was enacted, and 
liability upon the defendants, 
who allegedly caused the intoxication of the 


order to reimburse 


imposing 
insured, in the carrier, 
is clearly not in furtherance of the objectives 
of the statute, nor in with the 
terms thereof as interpreted by the courts.” 
The result achieved in Nez 
Amsterdam Casualty Company v. Gerin, 9 IIl 
App. (2d) 723, where an insurance company 


accordance 


Same Was 


paid a fire loss alleged to have been caused 
' intoxicated person to whom the de 
fendants were alleged to have sold liquor 

The 
cases upon 
144.N. E. 


pany 


by an 


triumvirate of 
Eager v. Nathan, 


(2d) 629, where an insurance com 


most recent of the 


this subject is 


| 
sought to recoup compensation pay 


ments made to an employee injured by an 


The court denied any 


[The End] 


intoxicated person. 


such right of recovery 


In a projection of 1956 totals reported 
by companies writing health insurance 
policies, the Institute estimated that more 
than $1 will be paid 
in 1957 under hospital expense insurance 
plans, as compared to some $150 million 


billion in benefits 


received by patients confined in hospitals 
in 1948, 1956 alone, some $900 
million was paid in hospitalization bene- 


During 


fits, a 500 per cent increase in nine years. 


These figures represent payments made 
by insurance companies to help cover 


the cost of hospital expense only. 
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Radiation Hazards: 


A New Challenge to Workmen’s Compensation 


By EARL F. CHEIT 


The author is associate research econo 
must, Institute of Industrial Relations, 
and visiting associate professor of eco- 
nomics, University of Caltfornia (Berke- 
ley). This paper was presented before 
the AFL-CIO conference for affiliated 
unions on atomic radiation hazards, in 
Washington, D. C., February 27-28, 1957 


‘INCE workmen’s compensation provides 
7 the primary protection against accident 
and health hazards of work in this country, 
its safety standards, coverage and benefits 
must be continuously. New 
industrial and materials are fre 
quently accompanied by new job hazards— 


re-evaluated 
methods 


for example, enameling processes and the 
danger of lead poisoning; fluorescent light- 
ing and beryllium as the cause of death and 
disease; increasing industrial uses of atomic 
energy and the danger of radiation injury 
and disease. 


Disability due to radiation is not new to 


industry. Dial painting exposed workers to 
As we 
know, radiation is inherent in the operation 
of the X-ray machine and in numerous in- 
dustrial electronic devices. At one time, 
some popular attention was given to victims 
of industrial radiation. However, for the 
most part, legislative protection for them 
as well as for industrial 
diseases has been shunted out of the main- 
As the indus- 
trial uses of atomic energy develop, however, 
the possibility that 
workers will be exposed to disabling ioniz- 


radiation hazards over 30 years ago 


victims of most 


stream of legislative progress. 


greater numbers of 
ing radiation makes urgent a re-examination 
of what protection is available to them. 

In only 14 states (California, Connecticut, 
Indiana, Maryland, Massachusetts, Minne 


1 Alabama, Colorado, Connecticut, Florida, 
Georgia, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Missouri, Montana, Nebraska, 
New Jersey, New Mexico, North Carolina, 
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New 


Pennsylvania, 


sota, Missouri, 
Oh , 


ington, 


Jersey, New York, 
Rhode Island, Wash- 
Wisconsin) can we say with cer- 
that cases will receive full 
unlimited medical benefits and, 
in general, the protection offered all 
The other state laws 
uncertain coverage, 
benefits and indefinite re- 


tainty these 
coverage, 
same 
other injured workers. 
offer combinations of 
limited medical 
covery. 

While will be directed 
primarily at radiation cases, we should keep 
in mind some of the gaps in 
compensation protection which apply to all 
disability. Twenty-five 
workmen’s compensation laws’ still make 
Most of these presume 
unless the specifically 


these remarks 


workmen’s 


cases of industrial 


coverage elective 
coverage employer 
Many make provisions for “vol- 

Most 
workers in many jobs 
covered. 


rejects it. 


untary acceptance.” employers do 
elect 


find 


coverage, yet 
that their disabilities are not 
In some states, employers with less than a 
given number of employees—ranging from 
two to 15—are exempt from coverage. In 
disabled although 
covered, are severely limited in medical and 
indemnity benefits, and are entitled to little 
or no rehabilitation opportunities. 


sonfe_ states, workers, 


general weak- 


pre tection of 


However, bey ond these 


nesses in the compensation 
some states are others which have special 
significance for radiation cases. Unless 
many make significant legislative 
changes, workers suffering radiation-caused 


states 


disability will join a group of second-class 
under a system in which the 
first-class citizens are not to be envied. 


beneficiaries 


Basically, the radiation hazard of atomic 
energy is an occupational disease problem. 
Of course, we are all well aware that atomic 
radiations 


energy gives off ionizing 


Dakota, 
Virginia 


Tennessee, Texas, Vermont and West 





explosive force as well as a generator ol 


he Cherefore, safety precautions to avoid 
or disability due to accidental atomic 


explosion are extremely important. Success 
ful protests against possible unsafe atomic 
such as that of the AFL-CIO 


Development 


installations 
against the Power Reactor 
indeed a 


service No special 


Company plant near Detroit—are 


valuable publi work 


men’s compensation coverage problems arise 


here. Disability or death due to explosion 


or burn are clearly covered under all laws 


However, for 


those persons who escape 


death o1 atomic 
subsequently afflicted, 


disability to the 


immediate injury trom 
blast and who are 


he problem of 


+ 


tracing 
accident and of gaining 
difficult These 


se disabled from chronic 


coverage may be 


more persons, as well a> 


+} 


exposure to 


1IOnIZINE Ta liations (a more signiniicant group 


numerically), are likely to encounter bar 


disabilities. 


rier 
ers 


to compensation for their 


Chronic exposure, her externally or 


through inhalation or ingestion, will cause 


injury or disease if it exceeds permissible 


} 


Satety limits However, as experience with 


Tissu¢ 


damage or ulcer 


to X rays or 


radiation-caused 


cases ot Irom over- 


radium rays has 


t disease or injury 
not develop its 
until 


} 
| 


may symptoms o1 


disability months or even 


the harmtul exposure 


s suffered by young women 


radium dial paint he 1920's 
rvered as early as two years afte! 
new ones | 
as 1954 
Data from the 
States Public Health Se 


that although the averag« 


ave been disc Vs 


some 36 


years altel 


exposure Cance1 
United 
Ve als 
cancers due 


; ipational skin 


seven years, this period 

Lung cance! 

radiation hi an av age latent 
IS tn 3 


irom years, and a latent 


veriod range of from seven to 50 years 


Hopefully, there is much that can be done 


in the prevention of disability due to chronic 
With the 


Committee and 


exposure to ionizing radiation 


Labor 
the published radiation 
of the Atomic 


aid of its Advisory 


protection standards 
Energy Commission, New 

United States Department of Labor, Bureau 
of Labor Standar¢ Bulletin No. 186 (Washing- 
ton, D. C., United States Government Printing 
Office, 1955), p. 192. 

’ United States Department of Labor, 
of Labor Standards, Bulletin No. 1 
na. DD: <,. 
Office 

*See 79 
uary, 1956) 


Bureau 
(Washing- 
United States Government Printing 
1954), pp. 126-144 

Monthly Labor 62-63 


Review (Jan- 
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York State has developed and put into effect 


a pioneering safety code for atomic radia 


tion covering t in that state.* Recom- 


mendations for legislative action in this field 


are available, as are details for procedures, 


evaluation and control of radiation hazards. 


Even more encouraging, where such pro- 


cedures and precautions have been used, 


records, such as those reported by 


Satety 
the Atomic 


very good 


Energy Commission, have been 


However, sometimes exposures within 


safety limits can later 
harmful. Dr. Robert J. Hasterlik, 
Argonne Cancer Research Hospital, 


University of Chicago, 


permissible prove 
associate 
director, 
reported a skin can- 


cer which developed 20 years after a child 


received 1,500 roentgens in the treatment 


lesion a dose 


of a benigt <n presumably 


yf skin. 


harmless to a sn 


Industrial « uch , in wl 
stand 
look 


compensation § lay tor 


workers ate n 
ards (real or 
workmen’s 
economic rehabilitation. However, they will 
find that 


does 


disability occupational 


disease coverage 


or protection compensation laws 


as does disability du » accidental injury 


This double standard is difficult to explain 
fact that 
nized as a work hazard and attempts were 
than 
workmen's 


in view of the disease was recog 


made at its legislative control more 


two centuries before the first 
adopted in late 


Moreover, al 


compensation laws were 


nineteenth-century Gcrmany 


though occupational diseases account for 


per cent of work absences due to sickness, 


hey constitute only about 3 per cent of all 


p 
would seriously at 


work injuries. No one ’ 
gue that a worker suffering bone destruction 
or a tumor due to chronic job exposure to 


radioactive material is less a casualty of 


industry than a co-worker who loses a hand 
in a machine-tool mishap, yet the 


\merican 


compen 
jurisdictions 

treatment. 
There are three barriers to equal treatment: 
(1) failure to 
(2) time 


sation laws of many 


will deny these workers equal 


cover occupational disease, 


barriers to occupational disease 


claims and (3) poorer medical benefits than 


accidentally injured. 


those provided tor the 
> Work cited at footnote 2, at pp. 195-198 
®* Work cited at footnote 2, at pp. 180-186 
7 United States Department of Labor, Bureau 
of Labor Standards, Bulletin No. 119 (Washing- 
ton, D. C., United States Government Printing 
Office, 1949), p. 68 
* Work cited at 


footnote 2, at pp. 192-193. 
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Table 1 summarizes, from the most re maining 
cently available laws of all American juris- “schedule” 
dictions, the extent of the failure to covet pensatio! 
occupational diseases. The table reveals, The number 
first, that two states, Wyoming and Missis from si 
sippi, provide no workmen’s compensation 
coverage for injury or death due to occupa 
tional disease. By contrast, full (“blanket’’) 
coverage of all occupational diseases is pri 


33 compensation laws The re 


TABLE 1 


Coverage of Occupational Diseases 


Schedule coverage L 
No coverage of 


> | Full coverage s 
occupational diseases 


Vumber o 


j ls} , / , , t 
urisatci~ion Tiseases 


\labama , Alaska Mississij 
Arkansas Wy 


Color 2 California 


Geore 25 Connecticut 
Idaho Delaware 
lowa District « 
Kansas : Florida 
Louisiana Hawaii 
Maine [liinois 
Montana Indiana 
New Hampshire Kentucky 
Ne W Mexico 3 Maryland 
North Carolina 2 Massachusett 
Oklahoma Michigan 
Puerto Rico Minnesota 
South Dakota 2 Missouri 
Tennessee Nebraska 
Texas 5 Nevada 
Vermont New Jerse 
New York 
North Dakot: 
Ohio 
Oregon 
Pennsylvania ‘ 
Rhode Island 
South Carolina 
Utah 
Virginia 
Washingto 
West Virginia 
Wisconsin 
United States 


Federal em] 


} 
) 


ovee S act 


Longshoremen’s act 


‘In some states the number of diseases refers to ‘‘group of diseases 
» Covers pneumoconiosis, including silicosis, anthraco-tuberculosis, aluminosis 
and other specified dust diseases. 

No provision in workmen’s compensation act for medical benefits, but 
separate act provides for payment of $60 per month from public funds to persons 
totally disabled from silicosis, if they have been residents of the state for ten 
years. 

4 Covers silicosis and other pulmonary diseases, anthrax, lead poisoning, 
dermatitis venenata and diseases due to the inhalation of poisonous gases or fumes 

Does not cover partial loss of hearing due to noise 
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coverage, particularly in recent years, How- 
ever, since it cannot be argued that occupa- 
tional disabilities should be treated differently 


because of different causes, why this lag: 
Five somewhat overlapping arguments are 
made in opposition to full coverage of occu- 
pational diseases. First, it is maintained that 
full coverage would create a flood of claims 
that would put strains of excessive cost on 
the compensation system. Second, it is 
contended that full coverage would tend to 
turn workmen’s compensation into a health 
insurance law, since occupational diseases 
are not distinguishable by: their manifesta- 
tions but by their causes, and in many cases 
only specialists in industrial medicine can 
recognize them. The argument sometimes 
goes that this last fact would in turn create 
two further problems (third and fourth)— 
those of benefit abuse and 
problems in carrying out the 
Finally (fifth), it is sometimes argued that 
when diseases become compensable, it is un- 
fair to ask employers to assume liability 
which has accrued over the long period of 
evolution of the disease. 


administrative 
provision. 


Experience under the laws of those states 
which have provided full coverage for some 
years and have faced the problem of ac- 
crued liability seem to indicate quite clearly 
that fears are not justified by the 
facts.” The costs of such coverage have 
actually proved to be remarkably small and 


these 


have created no great problems of abuse 
or administration. 
has been threatened, such as in nontraumatic 


Even when a case flood 


occupational loss of hearing, the provision 
of adequate protection has proved neither 
burdensome nor beyond administrative 


solution. 


schedule coverage, it is 
sometimes maintained that a list of covered 
diseases can be fairly complete without risk 
ing great sudden cost burdens to the com- 
Quite from the 
that experience has proved such pre- 
caution unnecessary, it seems questionable 
compensation policy to ignore occupational 
disease and shift its cost to the workers 
rather than to the social insurance system 
which was created to assume and distribute it. 


In defense of 


pensation system. aside 


tact 


Schedules of occupational disease coverage 
tend to become inflexible; change is re- 
sisted. Even when schedules are revised, 
they very quickly become obsolete as the 
Thirteen 


processes of work change. states 


®* Herman M. Somers and Anne R,. Somers, 
Workmen’s Compensation (New York, Wiley 
and Sons, 1954), pp. 50-53. 

” Arizona, Colorado, Georgia, Idaho, Kansas, 
Louisiana, New Mexico, North Carolina, Okla- 
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TABLE 2 


States with Statutes of Limitations Which 
Run from Date of ‘‘Last Exposure” 


Time Bar 
State (Years) 
Alabama 


Arkansas 


_ 


wi bo 


Delaware 
Florida 
Georgia 
Hawaii 
Idaho 


Illinois 


w 


lowa 

Montana 
Nebraska 
North Carolina 
North Dakota 
Oregon 

South Carolina 
South Dakota 
Vermont 

West Virginia 


NOD eR RR IN DQ eR Ue 


with occupational disease schedules include 
radiation-caused disability.” However, after 
a study of these schedules, Ashley St. Clair, 
an official of America’s 
sation insurance carrier, 
number of these laws 


leading compen- 
concluded: “In a 

the description 
used is so restrictive that some workers in 
those 


states who hereafter suffer radiation 


diseases as a result of work exposure to 
radioactive r 


forms ot! 
entitled to com- 
In short, a schedule of 
compensable occupational diseases, even a 


isotopes or to other 


atomic energy will not be 


pensation benefits. 


schedule as complete as that of Texas, is 
an unsatisfactory device.” We can readily 
with Mr. St. Clair’s conclusion that 
“good reason to give compen- 
sation benefits to one man suffering from 


agree 


there is no 


an occupational disease and deny them to 
another, merely because the latter is suffer- 
known when the 
However, unless the 


ing from a disease not 
schedule was drawn.” 
occupational disease coverage is made gen- 
eral, that is precisely what may happen in 
radiation cases. 


The statutes of limitations maintained by 
many jurisdictions are only slightly less 
serious in their effect of barring compen- 

f disability due to occupational 


sation for 
diseases. In all states a claim will be denied 


homa, Pennsylvania, South Dakota, Texas and 
Vermont. 


1 Work cited at footnote 7, at p. 76. 
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unless two notices are filed within a speci- 
fied after the disability. Although 
these requirements vary from state to state, 
the first notice, that to the employer, must 
be given usually month of the 
The notice, that for filing 
a claim, must be within 


time 


within a 
injury. second 


made one year. 


Students of workmen’s compensation seem 
that the statute ol 
limitations is justifiable, notice of 


principle of a 
Without 
might be 
In addition, these bars tend to prevent easy 
abuse of benefits and reduce the possibility 
of a sudden flood of cases that 


agreed 


a claim, employers prejudiced. 


could come 
hazards, Finally, 
statute 
impossible to write 
men’s compensation insurance that is actu- 
arially sound. However, a limitations statute 
disabled benefits that 


newly compensabl 
to leave out a 


difficult if not 


from 
limitations makes it 


work- 


can deny workers 


are rightfully due them. This problem could 


radiation 
injury and diseases where, as we have seen, 
the latent 
50 years. 


be particularly acute in cases of 


period may long as 
Failure to give timely notice to 
the employer has in the past proved a minor 


range as 


problem since it has been easily excused. 
such a 
second time 


general 


However, for many jurisdictions 
waiver is not likely 
limit—that for 
these statutes of limitations can be grouped 
run from the 


(or last day of work 


under the 
filing claims. In 


two types—those which 
date of last 
for the employer) and those which do not 
run until the date of disability. It is the 
former type of 


operate to 


into 


exposure 


bar which, unless changed, 


will preclude claims of many 


(perhaps most) radiation cases. 


Table 2 presents a list of those states in 
which the statute of limitations on filing 
claims runs from the date of last exposure. 
This table shows that 18 laws today bar 
compensation claims to workers whose dis- 
ability from three months to five 
years after exposure, with the most frequent 


occurs 
period being one to two years, Since, as 
we have seen, the average latent period ot 
due to X seven 
cancer about 30 years, the 


skin cancers radiation is 
years, and lung 
possible effect of these time bars in denying 
coverage is Those 
jobs, either within their company or 
take later develop 
radiation injury or may be barred 
from filing a compensation claim. 


obvious. who change 
who 
and 


work elsewhere, 


disease 


They are not entitled to indemnity, medi- 
cal or rehabilitation benefits, although the 
causal relation to their employment ‘would 
not be hard to identify. Furthermore, since 


their disability would be clearly occupa- 
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TABLE 3 


States with Statutes of Limitations Which 
Run from Date of ‘‘Disability”’ 
State 
Arizona 
California 


Time Bar 
60 days 

l year 
Colorado 60 days 
Connecticut 
Indiana 
Kansas 
Kentucky 
louisiana 
Maine year 
Maryland year 
Mass 
Michigan 3 years 
Minnesota days 
Missouri 
Nevada 


Je rsey 


months 


months 


achusetts 


year 

months 
‘ 

days 

Mexico 


York 


days 
years 
months 
Oklahoma year 
Pennsylvania months 
Rhode 


Tennessee 


Island months 
year 
Texas months 
Utah 
Virginia 
Washington 
Wisconsin 


days 
year 
year 
years 


workers could not 
from group liability plans in effect 


tionally caused, these 
benefit 


today in many companies 

laws are to 
they 

time bars clearly should be 

approach, that taken by a 
American jurisdictions, is 


If workmen’s compensation 


serve the purposes for which were 


these 


One 


enacted, 
changed. 
majority of the 
to specify a time bar which runs only from 
the date of from the time 
when found symptoms 
of the or reasonably should have 
found Table 3 lists the 28 states in 
such statutory provisions are pres- 
effect. It that time 
bars range from 60 days to five years. 
This flexible type of claims time 
limit was recommended by the United States 
Department of “model bill.” Sec- 
tion 28(a) provided that “the right to com- 
pensation for shall be barred 
claim filed within 
year after the injury or the manifestation 
of the claimed to have resulted 
from the employment . . the time for 
filing claim shall not begin to run in cases 
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disability or 
the employee first 
disease, 
them. 
which 
these 


ently in shows 


more 
Labor’s 


disability 


unless a therefor is one 


disease 





TABLE 4 


States Providing Full Occupational Disease 
Coverage and Unlimited Medical 
Benefits 


Full Medical Benefits 


By Admin- 
istrative 


State Decision 


2 


California 


J 


Connecticut 


4 


Delaware 
District ot 
Florida 


Hawaii 


Columbia 


t 


J 


Indiana 
Marvland 
Massachusetts 


Minnesota 
Missouri 
Nebraska 
New Jerse V 
New York 
North Dakota 
Ohio 

Oregon 


Pennsylvania 
Rhode Island 
South Carolina 
Washington 
Wisconsin 
United States 


Y 
\ 
N 
Y 
N 
\ 
N 
N 
y 
y 
N 
Ye 
N 
Y 
\ 
N 
N 
N 
N 
N 
y 
y 


Federal employees 


Longshoremen 


of latent or undiscovered physical or mental 
until (1) the person claim 
knew, or by 


impairment 
ing benefits exercise of rea 
sonable diligence should have known, of the 
existence of such impairment and its causal 
relationship to his employment and (2) he 
incurs loss of wages or has impaired capacity 
to earn.” 

Fortunately, the harsh effects of the stat- 
utes of limitations have been reduced through 


liberal court interpretation. Case law has 
stated in several jurisdictions that the time 
until the 
sonably discernible * or until the first mani- 
festations of the disease, or until it is 
that the disease is 


Although 


welcome 


bar will not run disease is rea 


reasonably discernible 
due to the employment. 


interpretation has 


court 


brought some 


2 United States Department of Labor, Dis- 
cussion Draft of Proposed Model Workmen’s 
Compensation Law (November, 1955), p. 40 

1% See William R. Schneider, Workmen’s Com- 
pensation Text (St. Louis, Missouri, Thomas 
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changes to workmen’s compensation laws, 
it is no substitute for adequate legislation 
times when the 


‘There are many court can 


not come to the rescue ot persons barred 
For example, a Kentucky 
court “ denied recovery to an employee who 
had fallen flight of stairs and suf 
fered a disk injury. He had 


(in fact, by eight ot 


Irom recovery. 


down a 
been treated 
’y a company doctor 
them) for four years for a bruised hip and 
His injury 


When he 


atter the 


strained nerve was incorrectly 
fled a 
had 


claim was barred even though the 


claim 4 
expired, the 


diagnosed. 
years statute 
diagnosis 
had been incorrect 


New 


arose. In 


York 
Roman 7 
Vanufacturing Company, Inc.,* 
than 
exposure to silicate was held barred by the 


Even under ths statute a 
Leviton 
filed 


aite! 


similar case 
a claim 


for silicosis more hree years 


two-year statute of limitations, even though 


the disease had not been correctly diagnosed 


for four years and a claim was filed as soon 


as the worker was informed of his condition 


Some victims of radiation disease will 


be denied equal treatment with accidental 
injury cases because of the statutory limits 
on medical benefits for occupational disease 
Like the occasional indemnity benefit limits 


found in the laws, 


most of these, as Table 5 
shows, apply to silicosis and asbestosis cases 
only. Nevertheless, part of the 
larger problem of limits on medical benefits 
under 


they are 


compensation laws. 


Way t 


Pe rhaps the 
briefly the 
radiation 


easiest examine amount 


of medical care which cases will 


receive under present-day workmen’s com- 


pensation is to divide the laws into two 


groups. In the first group are those com 
pensation laws which offer both full occupa- 
tional disease coverage and unlimited medical 
benefits. 1 the second group are laws which 
limit either 


or medical 


occupational disease coverage 


benefits to the occupationally 


diseased, or both 

Table 4 lists the this 
which provide both full 
and full benefits to 


States in group 


those coverage 
occupational 
Statute ofr 


medical 
admin 
Twenty-four of our 54 
workmen’s compensation jurisdictions provide 


disease cases either by 


istrative authority. 
this complete protection. Radiation cases, 
disease 
will be as 
well as unlimited 


Only one thing mars the 


as well as all other occupational 


victims in these jurisdictions, 


sured of coverage as 


medical benefits. 


Law Book Company, 1943), Vol. III, cases cited 
at pp. 519-520. 
“Goode v. Fleischmann 
tion, 275 S. W. 
1% 285 App 


Distilling 
(2d) 903 (Ct. App. Ky 
Div. 918 (1955). 


Corpora- 
1955) 
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admirable record of these 24 laws e) lise is it certain that radiation 
of them, as Table 2 indicates, also provi a ll | vvered by the compensation 
r hic . ] 1 +} . -| 

for time bars to recovery which run fro law t us lor at these first Arkansas 


the last date of exposure (or employment) and Illinois provi radiation cases wun 


These states are Delaware, Florida, Hawaii, limited medic: ef if claims are filed 
Nebraska, North Dakota, Oregon and Sout! within two ye : 


Carolina exposure) Alaska 


1 


The second group of states, those whicl Michigan, Nevada 


Le he os 
limit coverage and/or medical benefits t year) will covet 
| 1 bens 


occupational disease cases, are presented ful medica 


t 
in Table 5 Radiation disease victims in has a time bar 


these 29 states will face a wide range ot alon tal vers all injuries an 


situations—most of them undesirable. First, injt inlimited medical | 
as we have said, in only eight of th fi but limits n cal benefits for occupa 


states—those offering full coverage of occu ional dise: ( to $1,600. West Virginia 


TABLE 5 
States Which Limit Occupational Disease Coverage and/or Medical Benefits* 


Maximum Medical Benefits 


Diseases 


State Covered * For Covered Occupational Diseases For Accidental Injury 


Alabama 90 days, $1,000 90 days, $1,000 
\laska All Full—limited to 4 years Full—limited 
Arizona 3 Total disability, $1,000 state | , 

$500 ‘ull | 


+ 
t¢ 


venents 
Arkansas Unlimited, except Sil 
tosis, 180 days ‘ull benefits 
Colorado 2 $1,000 months, $1,000 
Georgia Z 10 weeks, $1,500 10 weeks, $1,500 
Idaho Full benefits 
Illinois Unlimited, except 
tosis, 6 months 
lowa $2,500 
Kansas 120 days, $2 
Kentucky 
Louisiana 
Maine 
Michigan 
Mississippi 
Montana 
Nevada 


New Hampshire 

New Mexico 3 Full benefits 

North Carolina 2 Full, except Silicosi 
limited to $3,000 

Oklahoma 3 None 

South Dakota 20 weeks, $1,000 

lennessee 1 year, $1,500 


Texas Full—91 days (hospital to 180 days 


Utah All $1,650 

Vermont 7 $2,500, except Silicosis and Asbestosis 
limited to $300, 60 days 

Virginia All Full—l year 

West Virginia All $2,400, none for Silicosis 

Wyoming None None 


* Footnotes * through *—see explanations following Table 1. 
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has a limit of $2,400 (plus a two-year time 
bar after exposure). 


other 22 states a discussion ot 


For the 
medical benefits for radiation cases is some- 


what premature, these 


states they will not be covered by the law. 


since In Many Ol 
Mississippi and Wyoming make this certain 
by covering no occupational diseases, even 
though both states offer full medical bene 
fits to the accidental injury cases that they 
do cover. However, even if radiation dis- 
achieved in the 
limits do not 


somehow 
and time 


ease coverage 15S 


other 20. states 


bar claims, only in five states will radia- 
receive unlimited 
Maine, New Hampshire, New 
North Carolina). In the other 
states their benefits will from $1,000 
in Colorado to $2,500 in full bene 


fits for 91 days in Texas. 


tion medical bene 
fits (Idaho, 


Mexico and 


cases 


range 
lowa or 


To anyone who has had experience with 
the treatment of radiation cases, the mean 


ing of these limits on medical benefits is 


Treatment may require 
often many 
been an 


devastatingly clear. 


months, sometimes and 
dollars. 


encouraging trend toward unlimited medical 


years, 


thousands of There has 
benefits, but until the remaining 18 jurisdic 
tions which limit benefits revise their laws, 
it is clear that radiation cases stand a poor 
chance of receiving adequate medical care 


in these states. 


Compensation lawyers sometimes point to 


other ways in which some laws make re- 
covery more difficult for occupational dis- 
than for scheduled disability 
—such as the extent of disability or earn- 


required. 


Case cases 


ings loss These provisions are 
hard to generalize about since occupational 
laws vary 
state, and these “special” recovery require- 
ments are linked to their historical develop- 
ment. 


disease greatly from state to 


As a general compensation principle, 
however, such special requirements have no 
apparent Finally, radiation 
cases raise other important workmen’s com- 
Since radiation hazards 
are likely to produce cases with long latent 
periods, the question of how their liability 
should be 


justification. 


pensation issues. 


apportioned between employers 
is bound to become an important one, as 
will the long-debated issue of the right to 
select a physician for medical care. Efficient 
administration of the specialized medical 
care needed for radiation cases may require 
a greater degree of supervision over medical 
care than now exists under our workmen’s 


compensation laws. In fact, it is sometimes 


16 ‘‘Myth and Reality in Workmen's Compen- 
sation,’’ presented to the International Associa- 
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that because of their somewhat 
nature, these cases should be given 
and special administration under 

Methods of insuring workmen’s 
liability 


moded for this new hazard. 


suggested 
unique 
separate 
the laws. 
compensation 


may also be out 


In summary, the general standards of 
coverage, benefits and rehabilitation services 
vary greatly from state to state. However, 
level of 
radiation cases can be assured equal protec- 
tion with victims of accidental injury when 


all states: 


regardless of the this protection, 


(1) adopt full coverage of occupational 


diseases, 


(2) adopt flexible statutes of limitations 
on claims filings, 


(3) remove barriers to equal medical 


benefits at 


(4) where they exist, remove other spe- 


cial requirements for occupational disease 
benefits. 
What is the outlook that these changes, 


and the others needed to make the basic 
standards of compensation adequate for all, 
will be made? This question takes us to 
American 
workmen’s compensation on the eve of its 
fiftieth birthday: The 


changing, but in many 


the basic paradox which faces 


: 
system has been 


ways seems very 
little closer to its original goal of economic 
rehabilitation of disabled workers since the 
world around it has been changing, too, and 
at a faster rate. 

It is sometimes suggested that if the 
states do not act more quickly to provide 
more protection, the 


In a recent speech to the International 


federal government 
will. 
Association of Government Labor Officials, 
Secretary of Labor Mitchell told the states 
busy and their workmen's 
compensation laws if they hoped to avoid 
federal legislation that would destroy state 


to get revise 


control. The recent “model bill’ experience, 
however, clearly that the 
threat of federal control is more frightening 


has shown us 


to the federal government that it is to the 
state governments. 

important answers to 
the question “Will adequate compensation 


However, some 
changes be made?” are coming from “new” 
The full implications of this situa- 
tion were expressed by Professor Herman 
M. Somers in a recent paper” when he 
suggested that the very basic role of work- 
men’s compensation is being reduced, and 
that the system may well be replaced as 


sources. 


tion of Accident Boards and Commissions, 
Charleston, South Carolina, December 3, 1956. 
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the basic job-disability program in the 
United States—not by 


“federal action” 


remote threat of 


but by the current direction 
of legislation, collective bargaining and legal 


practice. 


Perhaps if this fact becomes widely un 


derstood and appreciated, the necessary 


energies will be summoned to help work 


men’s compensation conquer its problems 


Like most of the problems which plague 
workmen’s compensation, radiation effects 
will not be a challenge 


of atomic energy 


A REPORT TO THE READER 


1OSS 


after 
subrogated to. 


action existed 


to be 


The 
indicate that the 


reasoning in these cases seems 


insurer’s right to subroga 
tion does not arise until after the loss occurs 


ired 


not in any way affect the 


Therefore, any action by 


prior 


© 


true that 


it 1s 


subrogation does not 


Ss Occurs, It the very 


olicy its an inchoate 1 


ion comes into existence at the time 


policy is issued. Any subsequent action on 


will affect in 


the part of the insured that 
| 


this right, contingent 


any way 


may be, is in my opinion a violati 


express terms of the insurance 


should be 


their reasoning. By 


However, the courts 
sistent in 


the insurer to subrogation 


come into until after the 
rence of the , so too, any rig 
to the 


ment 


tortfeasor under the releasing agree 
should also come into existence 

after the r tort 
the reiease is essentially one 
the loss. 


such 


occurrence of the Given tl 

effected after 

Then the majority rule, holding 
effected 


after the loss to be 
1 valid defense to liability 


releases 
under the 
would control. 


It has also been suggested that 


third 
due to his 


releases a 
liability 

and fails to notify the insurer of this agt 
effect, 
represented a material fact that should be 


nsurer person trom 


pe ssible 


tortiou 


ment, he has, in concealed or mis 


made known to the insurer. There is authority 
position in Pelser Manufacturing 
The St. Paul Fire and 

Insurance Company, 41 F. 271, 


for this 
VM arine 


held 


Company 7 


which 


Radiation Hazards 


policy, ' 


on the basis 


understood 


j 
peen 


covered or as hazard, 
for medical 


with the 


familiar 


science 
basic types of rad and the 
hazards associated wit! 

will test 


Sallie Way 


workmen’s compensation in_ the 


that such well-understood phe 
and 
ability to 


and 


nomena as rising 
Chey will test 
a dynamic e 


wages prices do 
respond to 
will test its 
[The End] 


ability 


to su 


Continued from page 724 


that 


where the own if property 
exposed to tl ; 


from 
railroad 
liability tl for, and the 


effected does not ntion the 


company 
Irom insurance 
re lease, it 1S 
policy in sucl 


that if the 


Ill al ac 1) n heé€ 


company 


ne material 
mong 


companies 


refusal of risks, they migl ind that the 


allure to mention release 
the appli 

ncealment of 
] 


a materia 
policy 
meth 


t10n 1 


nd that the 
possible tortfeasor 


C 
from any hability whatsoever, has thereby 


released a certain portion of his interest in 


this iterest 
laim indemnity from 
the insurer 


was rel ast d, 


liable to the insured for 
he damage from 


re lease d 


tortteasor 


was not 


these 
nature 


that 


re 
its are not inadvertently jeopard 
A Iso. 


insured 


he action taken from an 
could 

legal 
} 


hen subrogation and 


agent’s standpoint, the very 


rroperly be educated to the moves 
I ‘ly | lucated to tl 


made by the insurer w 


becomes neces- 


[The End] 
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the recoupment of salvage 


Sary under the circumstances, 





exasperating 


while testim 


testimony 


his situation may exist 
witness 1s testifving 


CX] 


erts 
express Of 

wit 

icquainte 

may express al 
stat 


alpu 


An actual case 
n where a woman 
automobile 
struck a 
occurred 
morning 
guide the driver by viewing 
her head was protruding thr 
indow when contact | 
| doctor testified 


101 the vehicle 
} 


been approximately 60 to 70 miles pe 


speed the must 


n order to sever the head from the body 
influence 


in the conviction of the driver for operating 


his statement was the primary 


a motor vehicle in a negligent manner and 


at an excessive rate of speed 
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by means ol 
vehicle could 
a speed of mort 
overturning. 
fact Was 


iploye d. 


cured 


Iipon appeal 
not exceed 35 miles 
maximum  side-for« 
wheels Was exceede 
) slice O1 the dry 
g action, if continued, 
prevented the 
pol because 
contacted 
out to the court by 
he severance of a human 
ly member could be accomplished at 
under the circumstances out 
This 


vas obvious to the court when the engineet 


an hour 


by the defendant in this case 


ave an example of a superior force acting 


nn a human body whose resistance to shear- 
ing was lower than that of the applied force 


e ex imple was that of a bulldozer tearit 


1 
at mile per hour bec 
sistance of the building was less 


availabl rorce f the bulldozer ey 


Phe doctor in this case had journeyed 


into fields of science foreign to him Phe 


result of the appeal was a reversed decision 

his decision was based 

not medical testimony 
We then enter the 


expert in one 


nm engineering and 


field where a qualified 


branch of science attempts 


+} t 


to cover several branches of science that 


are not too closely allied. There then exists 


a state of contusion on the part ot the court, 
lawyers and all involved in the case under 
examination. However, such an expert may 


successfully convince the court of what 


appears to be a fact, and such an opiniot 
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aw 


Public Roads 
xaminations of 
pavements and 
d | They clearly 


support tl pular beliefs fou 


Engineering Research 





stop wasting time and money if you 


worth-while 


your 


expect to receive a opinion 


from any qualified scientist. 


Second, if you do not have the facts and 


physical evidence, and they are available 


by investigation, prepare to spend sufficient 
money to obtain them. 


engage the 


Third, do not 
of a qualified individual for 


attempt t 


services what 


you might consider a generous fee based 


on experience with run-of-the-mill witnesses 


and general investigators. Your efforts will 


be in vain. Do not base your idea of a 


1 


tee on the 


and 


yearly salary of an educator or 
then attempt to 
into the number 


scientist break this 


salary down of days you 
think necessary for him to prepare an opin 


ion, and expect to pay him at 


I am sure that many attorneys have found 


it next to impossible to engage the services 


of educators and scientists as expert wit 
[here are several reasons why th« 
task is difficult. After all, thes 


commissions to investigate 


nesses 


men have 


been offered 


physical evidence for small sums or have 
read countless instances where colleagues 


1 


have been involved in such cases that have 


ended in complete disagreement as to satis 


also be come aware 
} 


factory fees. They have 


he conditions experts have been exposed 


o during trials. 


Bear in mind that a scientist is interested 


scientific facts and 


of such facts being twisted by 


cross-examination. In some cases it is like 
in a friendly man 
him. He will not 


and such on surely dis 


inviting a man to dinner 


ner and then abusing 


return again 


cussed with colle: will profit by 


not becoming involved 


} 


‘These are a few reasons \ y such men 


become available experts. 


are reluctant to 

Yet the knowledge they possess is extremely 
valuable to the legal profession. The an 
swer to the problem lies in the hands of the 


legal profession and not the scientist! 


judge the value of 


engineering efforts for use in legal proceed 


In order to potential 


ings, it is necessary to examine a few facts 
known to only a few investigators regarding 
accidents. \ great number of 
that are the 
of accidents are built into our 
These faults are not 


to the car manufacturers because 


causes ot 


design faults primary causes 


automobiles 
design even known 
such faults 
become under a given 


operative set ol 


conditions. 


It is generally assumed and quoted widely 
in editorials that the driver is at fault under 
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does not relish the 
clever 


Vehicles involved 
demolished and 
individuals are not available to 
determine the 


most accident conditions 
in accidents are usually 
qualified 
order to 


examine them in 


accide net Cause. 


We have cataloged several hundred design 
faults found in recent vehicles, and our files 
contain thousands of case histories of com 
ponent 


us view a few recent cases 


(1) A woman 
model vehicle on a road covered with 
struck and killed a child in a 

She claimed that the vehicle 
would not slow down when she 


failures during the past years. Let 


driving a popular 1955 


Ircez 


Zone 
released the 
became excited 


foot accelerator, and she 


and froze at the controls. 


(2) Another car of the same meke operat 


conditions at 
truck at high 


ing under similar weather 


tempted to pass a trailer 
\tter full 


root 


speed. acceleration the driver 


removed his from the accelerator but 


the car did not slow down. He was forced 


to veer into a field and strike a wall in ordet 


to avoid contact with another vehicle. 


Other cases involving the same make of 


vehicle were investigated by us because a 


number of survivors of these accidents re 


lated similar circumstances. ‘The cause was 


unprotected throttle linkage that became 
jammed with slush and snow because suc 


linkage was not protected with a 


Several vehicle operators may have been 


convicted tor traffic violations when the 


vehicles they 


were driving caused them to 


become involved in accidents. Further study 


disclosed that the manufacturer became 


aware of our investigations and issued a 


service bulletin covering the installation of 
a shield 
a shiel 


One 


when complaints were registered 


investigation of a vehicle by an expert 


disclose any reason why the vehicle 


go out of control, and the 


insurance company settled the claim. ‘The 
of the insured was no doubt accepted 
mind that 
this model 


highways now without shields. 


story 


as pure fiction. sear in over a 


quarter of a million of vehicle 


are on Our 


and 
sector of the 


Power-steering pump failures 


of a nonhardened 
control gear has caused accidents 
1956-model 


cases the operators said that they could not 


priced car. In two 


turn the wheel and crashed. The factory 


has never been called on to pay for such 
design and quality-control faults as no one 
has seen fit to challenge them. Most cases 
are settled quickly in order to prevent pub 


lication of the fault. 
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(4) Driving down a dark road at 50 o1 


60 miles per hour and having your head 


lights suddenly go out or having the beam 


drop down to a distance of about 30 to 40 
front of you are 
Yet this has 


automobile, 


feet in harrowing experi 


occurred in a 1956 


The 


clip on the light assembly became 


ences 
popular-make retaining 
fatigued 
wiring in 
and the 
operative, 
When the 
wiring cooled, the breakers allowed current 
to flow The fault 


ar after several thousand were 


and broke from vibration. The 


another model became overheated 


thermal became 


Oo out 


circuit breaker 


causing the headlights to g 


corrected on the 
] 


sold 


Was 


many accidents were caused in the mean 


time by the same faults? 


nhasing a ne\ 


in 1955 you ay have ( > vacation 
started on a trip After 
| 


distance you may 


eear into it and 


traveling have 


some 


imperfection, causing yout 


may 


struck a road 

ar to jounce \ 
applied you! 

ot pedal was striking the toe-board. You 


a g 
not have 


few miles later you 


brakes and found that the 


brakes and became invol 
accident ha 


hastened to 


in an accident Chis type of 


occurred and the 
| 


adcvis¢ 


manutacturer 


all-dealers to phone, wire or send 


registered letters to all owners of this make 


station wagon They repositioned the reat 


1 


brake line that would become severed when 


vehicles struck a “pothole” or “bump” 
road. Yet such 


lished for the legal o 


these 


in the faults are not pub 


insurance professions. 


(6) Tubeless failures due to lack of 


air permeability control 


tire 
between the linet 
and the side wall are not uncommon. Poor 
other faults, 


sealing, | 


seal design and many including 
faulty 


caused 


design and rim lave 
sudden deflation 


Yet the 


fade due to poor! 


rim 


under operating 


conditions defendant is convicted 


(7) Brake linings on 


new cars has caused accidents, and 


vet tests of the brakes after the accident 
occurred showed the brakes to be adequ ite 
linings to be of a 


fault 


Basic tests showed the 


substandard quality Che was cor- 


rected but resulted. 


l 
accident 


meanwhile an 


(8) One maker has installed brake lines 


of a particular make along the frame chan- 


nel where salt moisture act on the 
fatigue. 


brakes 


metal, an 
\ year or 
do not we 


wget Ae 
acciacent 


brakes to be 
test 


applic ation 


1-1 
would 


the 


proced 


tion 
tion 1n 


will be injured by 

nt of a popular 

1957 model Cal ? Was designed nett 
vehicle but 


after the 


jacking 


1957 
exhaust fumes 
partment by 
line with tl 
travelling al 

1es 
\ nul ( milat i can be lis- 
vehicles 


and 


closed involving 


This informatio1 legal 


insurance pro! 10 I d in or r to get 


icts rocured 


and made 


] 
nize its value 


An attempt ‘ing such information 


the protesst has been made by offer- 


70,000 lawyers 


le gal protes- 


a researc! ud) to ovel 


mail. The respor he 


housand 
ave to be 
informa- 
tion or mntinued. It 


is my feeling ofession needs 
desires to se- 
clients in auto- 


[The End] 


this type of infor 
cure just verdicts 


mobile accident cases 


The mounting traffic toll is certain to bring a record number 
of life insurance death claims from motor vehicle accidents 
in 1957, with a record amount paid out for this cause, the 
Institute of Life Insurance reports. In the first nine months 
of this year, 34,000 such claims accounted for payment of $82 
million. At this rate the 1957 total will be over $110 million. 
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Partnership Buy-and-Sell Agreements with 


] 
Samuels ts a member of the 


Samuels, Thoits & Lehman, 
California. This article is 
reprinted in this issue of the JOURNAL, 
vith p TAxeEs—The Tax 


A permission, rom 
1957 


Magazine for November, 


those who 
they are getting 
into before deciding to undertake the read- 
an article, it may be well to point 
out that the purposes of this writing are 
to note the following: 


ree THE BENEFIT of 
wish to know what 


ing of 


(1) Under the reguiations, if the “entity” 


} 


approach and-sell in 


surance is used, the Service may determine 


to partnership buy 
that the agreement was not made at “‘arm’s 


length” or lacks adequate consideration 
and, therefore, is not binding on the Com- 
missioner for estate tax even 
though it is binding on the parties as to 
the price to be paid to the estate of the 
deceased partner. This, in turn, may result 
in an unnecessary increase in the valuation 
of the estate, 
result in the having to pay a tax 
on a larger valuation than the estate contains. 


pul poses, 


decedent’s and may even 


estate 


(2) Under the 
appropriate sections of the 
Code, at 
partnership agreement the parties may pro- 
vide that a _ substantial portion of the 
payments to be made to the estate of the 
deceased partner will be taxed as income 
to the estate and will thereby reduce the 
taxable income upon which the 
must pay income 
or not this is to the 
parties concerned will, of 
question of fact in each The im- 
portant point here is to note how this 
allocation of taxable income may be affected 
by the decision of the partners to use the 
entity rather than the cross-purchase life 
insurance approach. 


wording of the 
Internal 
the time of entering into a 


present 
Reve- 
nue 


surviving 
tax. Whether 
advantage of the 


partners 


course, be a 
case. 


"21954 Code Sec. 2042(2); CCH Federal Estate 
and Gift Tax Reports § 1670.03. 
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(3) Persons entering into a partnership 
agreement may agree to entirely unfore- 
seen allocation of payments of premiums 
if the entity rather than the cross-purchase 


insurance approach is used. 


Also, before proceeding further the writer 
wishes to express his personal belief that in 
recent years the members of the life insur- 
ance fraternity have made considerable progress 
toward acquiring a professional relationship 
with their clients. If portions of this article 
appear to be critical of the activities of cer- 
tain insurance salesmen, the statements 
should be directed at the 
tionable activities of the uninformed minority 


deemed objec- 
and are not intended in any way as a criti- 
cism of the majority, who perform a valu- 
able service to the public and bring respect 
to their activities and the companies they 


represent. 


“cross-insurance” and “cross 
are applied to the ar- 
rangement whereby each partner acquires a 
policy, or an interest in a policy, on the lives 
of each of his partners, so that if one of 
them dies, the insurance proceeds will pro 


The terms 
purchase insurance” 


vide the owner of the policy with funds, 
paid to him tax free, which he may use in 
purchasing the interest of the deceased part 
ner or his proportionate share of the de- 
ceased partner’s interest, as the case may 
be. The so-called “entity” approach has 
developed as a result of determinations un- 
der the “old” law (Internal Revenue Code 
of 1939) that, generally, if a partnership 
owns insurance on the 
the partners and uses the proceeds to retire 
the interest of a deceased partner, the Inter- 
nal Revenue Service will recognize the part- 
nership as an “entity,” so that the insurance 
will not be taxed twice for estate tax pur- 
that is, once to the estate of the de- 
ceased partner under the old “payment of 
premium” test or under the “ownership of 
incidents of ownership” test, which remains 
effective in the present law,’ and again as 
an asset of the partnership in evaluating the 


policies of lives of 


yoses: 
poses, 
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ife Insurance 


By DAVID L. SAMUELS 


partnership interest whicl 


the estate of the deceden 


Estate Tax 


Obviously the entity I 


proach had con 


siderable appeal under » old law, since 


no need t uve any change of 


1 lent; 


of the surviving partne from the 


e deceased partn n interest in 


ing partner, there would 


ye adv erse 1! 


[ icome 


tax results upon the death of the insured. 


This particular problem no longer exists 
under the 1954 Code, 
hat th | 


: + 
-cincaily p 


approat 


simplicity 


pal tners 


tnere aré¢ 


each partner, wl ereas 


policies insuring the lives of eac 


71939 Code Sec. 22(b)(2): cf. 1954 Code Sec 
101(2(B): CCH Standard Federal Tax Reports 
(1957 Ed.), Vol. 1, § 913.02 

> Under the “‘old’’ law, if A owned policies 
insuring the lives of his partners, B and C, and 
at his death his policy on the life of B was 
bought by C to give C additional coverage 
for the increase in the value of B’s interest 
resulting from A’s death, on B’s later death the 
proceeds of this policy bought from A's estate 
are taxable as income to C, except for the 
‘actual value’’ of the consideration paid by C 
to A’s estate plus the ‘premiums and other 
sums’’ paid by C after purchase. (1939 Code 
Sec. 22(b)(2)(A).) This did not apply if the 
partnership as such owned the policy—assuming 
it did not purchase the policy from a previous 
owner—since there was no transfer for a valu- 
able consideration within the meaning of the 
act when the interest of a deceased partner was 


Buy-and-Sell Agreements 


] niw hacanes } Smet § 
are needed simply becau ( the death oO 


one or more partners. 


Apparently, it is reason that one 


so often finds representati f life insur- 


proposi 
gram to a client, and there 
mprovemen th 


ance companies entity pro- 
is certainly no 
e relationship between 
salesman or chartered 


ne hand, a id the 


| he other hand, wher 
the attorney, in order to properly represent 


his cl ent, 


] 


posal 


is forced to declare that the pro- 
have certain unnecessary adverse 
tax effects on the 


submitted here that 
| 


may 


lient. Incidentally, it is 
the objection to cross- 
where 


insurance lere are numerous part- 


ners can quite easily be overcome by use ol 
I rustee being 
named as owner an ieficiary of the life 


trust agreement 


life insurance 


rs beneficiaries of 
yroportions that each of 
partners owns an inter in a f the 


policies excep 


At the start 


posed fede 


nding agreement 
sideration in money or money’s 
d into in good faith and at arm’s 


he value or the partnership 


est, and 1 tne Vall of the insurance, 


be included it Ss oross eS- 


After this appears the following lan- 
(Bowe, Life Insurance and Estate Tax 
(Vanderbilt University Press, 1 


retired. 
-lanning 
p. 65.) 
#1954 Code Sec. 101(2)(B) provides that the 
general rule taxing proceeds of policies trans- 
ferred for a valuable consideration does not 
apply if transfer is to (1) the insured, (2) a 
partner of the insured or (3) a corporation in 
which insured is a shareholder or officer. Note 
that there is no such exemption because transfer 
is to a fellow shareholder of a corporation 
(CCH Standard Federal Tax Reports (1957 Ed.), 
Vol. 1, J 913.02.) 

°1954 Code Sec. 708(b); CCH Standard Fed- 
eral Tax Reports (1957 Ed.), Vol. 3, § 3940.01 
®See Rabkin and Johnson, Current Legal 
Forms with Tax Analysis, Vol. 1, p. 162a, Form 
1.64; Nossaman, Trust Administration and Tazxa- 
tion (2d Ed.), Vol. 2, pp. 563 and following. 

™ Proposed Regs. Sec. 20.2042-1(c) (6). 


t 
1 
il 
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Mr. Samuels is a member of the Amer- 
ican Bar Association Section of Taxa- 
tion and Committee on Partnerships. 


guage, the exact meaning of which is unclear, 
at least to this writer: 


“However, if the insurance is owned by 
or payable to the partnership or corporation, 
or a trust created by it or for its benefit, the 
proceeds of insurance are considered as an 
asset of the partnership or corporation for 
the purposes of first, determining whether 
the agreement was supported by full and 
adequate consideration in money or money’s 
worth and, second, determining the value of 
the decedent’s interest or shares if the 
agreement is not considered to have been 
entered into in good faith and at arm’s 
length. The principles described in § 20.2031-2 
(h) are to be applied in determining whether 
the agreement was supported by the full and 
adequate consideration in money or money’s 
worth. If the agreement was not supported 
by full and adequate consideration in money 
or money’s worth, there is included in the 
decedent’s gross estate both the value of the 
decedent’s interest or shares (determined 
without regard to the agreement) and, if 
otherwise includible, the proceeds of the in- 
surance (except to the extent that the pro- 
ceeds are included in the value of the interest 
or shares).” 

The confusion arises from a doubt as to 
whether the quoted language should be in- 
terpreted as stating that if the proceeds of 
the life insurance policy are not included as 
an asset of the partnership, the Commis 
sioner will argue that he is not bound by the 
price fixed in the buy-and-sell agreement, 
or whether what is intended is that all of 
the facts will be investigated to determine 
whether or not the transaction was entered 
© ae , ” 2 C or 
into on an “arm’s length” basis for “full and 
adequate consideration in money or money’s 
worth,” so that the Commissioner is in 
reality merely reserving a basis for looking 

8’ The reference to par. 20.2031-2(h) seems to 
indicate a fear of special relationships between 
partners, and states: ‘‘An agreement will ordi- 
narily be presumed to have been entered into 
for full and adequate consideration if it 
was arrived at as a result of arm’s length 
bargaining between strangers. However, this 
presumption does not apply if the agreement is 
entered into by the decedent and those who are, 
directly or indirectly, the natural objects of 
his bounty " But this must be com- 
pared with (1) language in the same paragraph 
(providing that even though the decedent's 
right to dispose of his interest during his life 
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through the form to the substance when it 
appears that the parties to the agreement 
had some improper motive.® 


For example, assume a case where the net 
worth of the partnership, exclusive of life 
insurance, is $150,000, and each of the three 
partners has an equal one-third interest in 
the firm and its assets. Let us further as- 
sume that the partnership owns three sep- 
arate policies of insurance for the face 
amount of $50,000, one of which insures the 
life of each of the three partners, and that 
the interpolated terminal reserve for each 
of the policies is approximately $20,000 at 
the time that one of the partners dies. A 
true picture of the net worth of the partner- 
ship immediately after death will be some- 
what as follows: 


Net worth of assets other than 
insurance 

Proceeds of insurance on life of 
decedent 

Value of insurance contracts in- 
suring lives of surviving part- 
ners 


$150,000 


50,000 


40,000 


Total $240,000 
One third of above, represent- 


ing decedent’s interest 


$ 80,000 


Let us further assume that under the part- 
nership buy-and-sell provisions, the partner- 
ship has the right to buy from the estate of 
the decedent the latter’s interest in the part- 
nership under a formula which attributes no 
value to life insurance contracts or proceeds 
and fixes the price at $50,000. 

Obviously, if the regulations are inter- 
preted as meaning that the Commissioner is 
not bound by the buy-and-sell provisions 
because the valuation of the decedent’s part- 
nership interest did not take into account the 
life insurance involved, it appears that the 
estate tax on the decedent’s estate will in- 
clude $80,000 as representing the aggregate 
of his interest in the partnership and the 
particular 
though the estate will receive only $50,000 
pursuant to the buv-and-sell agreement.’ 


policy of life insurance, even 


is restricted, ‘if full and adequate considera- 
tion was not given for the option or 
contract, the option or contract price will be 
disregarded and (2) language in the 
paragraph quoted above (20.2042-1(c)(6)), to the 
effect that the insurance proceeds are considered 
an asset of the partnership for the purpose of 
determining ‘‘whether the agreement was sup- 
ported by full and adequate consideration.’’ 

®* There is certainly no suggestion here that 
the Commissioner’s contention will be allowed 
without question. On nontax contract prin- 
ciples, there would seem to be an arm’s-length 
transaction and ‘‘full and adequate considera- 
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obvious that this re- 
had 
the partnership 
entity would not have owned any of the in- 
surance and, therefore, the value of it would 
not have been included in evaluating the 
The 
surviving partners would have owned the 
policy insuring the life of the decedent and, 
therefore, would have received the $50,000 
proceeds at the decedent’s death. They would 
have received these tax free,” 


It should be equally 
sult would not 
insurance 


have followed cross- 


been used, for 


decedent’s interest in the partnership. 


and on pur- 
interest from his 
estate, there would have been no basis for 
taxing the estate for more than the $50,000 
received as proceeds of the sale, plus the 


chasing the decedent’s 


value of the policies owned by the estate 
insuring the lives of the surviving partners. 

Recently an insurance adviser pointed out 
that even if the suggested interpretation of 
the regulations should prove to be the cor- 
rect one, the objection could be overcome by 
providing that the insurance should be taken 
into account in evaluating the decedent’s 
interest in the partnership. While it is true 
that this would mean that the decedent’s 
estate would receive the amount on which it 
would have to pay a tax, it must be equally 
obvious that this approach is unnecessarily 


inefficient, even if, as was suggested in the 


case in question, the decedent “really needs 
} 


that much cash in the 


insurance proceeds.” In the first place, there 


to receive form of 


reason to inflate the whicl 


taxed in 


is no amount 
the decedent’s estate as 


the value of his interest in the partnership 


is to be 


when cross-insurance can provide for pay- 
ment of the true value of the partnership in- 
terest exclusive of the insurance. In the 
second place, if the decedent needs an addi- 
tional amount in order to provide his estate 
with 
arranged for by having his wife, or whom- 


the necessary liquidity, this can be 


ever else he selects as the object of his tes- 
tamentary bounty, take out a policy on his 
Under the 
the mere fact that the insured 
helps out with the payment of premiums or 


life as owner and beneficiary. 


present law,” 


in fact pays all of the premiums will not 


require inclusion of the policy proceeds in 
his estate at his death. 


Income Tax 


Perhaps even more important than the 
estate tax problems considered 
federal income tax. 
Under the present law, partners are given 


1eretofore 
are those involving the 
leeway for deciding 
themselves how portions of the 


considerable among 
liquidation 
or purchase price paid to a retiring or sell- 
ing partner’s estate may be allocated be- 
tween Under Code 
Section 736, where the partnership remains 
in existence and liquidates the 
the decedent, 


capital and income. 
interest of 
which would 
income to 
decedent may be treated 
as payments for a capital interest, that is, 
payments for “property,” to the extent that 
the partnership agreement specifically pro- 


certain sums 


taxable as normal 


the estate of the 


otherwise be 


vides that a portion of the payment is to be 
allocated to good will.” However, 


amount” may be 


only a 
allocated to 
good will. An alternative procedure avail- 


“reasonable 


able to partners for 


tions of the 


arranging to have por- 
payments to the decedent’s 
estate treated either as income or as capital 
payments involves the decision as to whether 
at death the partnership as an entity is to 
liquidate the interest of the deceased partner 
(which would occur under the entity life in- 
surance approach), or whether one or more 
of the surviving partners will purchase the 
decedent’s interest from his estate (as would 
be the procedure where cross-insurance is 
used). 

Under the present law,” where there is 
a sale of a partnership interest, there is a 
capital transaction in so far as the seller is 
concerned, except as to the portion.of the 
purchase price attributable to unrealized ac- 
counts receivable and inventory items which 
have appreciated substantially. There is 
such a sale when some or all of the surviv- 
ing partners, as individuals, purchase the 
decedent’s interest from his estate.” 

On the hand, it is provided that 
where payments are made “in liquidation of 


other 





(Footnote 9 continued) 
tion’’ in any case where the relationship be- 
tween the various partners is strictly a business 
one and the valuation provisions of the buy- 
and-sell agreement are identical as to each of 
the partners Nevertheless, the expenses of 
litigation and the well-established history of dif- 
ferent principles being applied to tax cases 
than are applied to other cases raise a question 
as to the advisability of recommending the 
entity approach before elimination of the un- 
certainty as to the adequacy of the considera- 
tion and while the problems can be averted 
through use of cross-insurance. 


Buy-and-Sell Agreements 


11954 Code Sec. 101(a)(1);: CCH Standard 
Federal Tax Reports (1957 Ed.), Vol. 1, § 913.01. 

11954 Code Sec. 2042. Bowe, Tax Planning 
For Estates (Vanderbilt University Press, 1955), 
p. 52: CCH Federal Estate and Gift Tax Re 
ports { 1670.03. 

21954 Code Sec. 736(b)(2)(B); Willis and 
Forster, ‘‘Drafting Hints for Partnership Buy- 
Sell Agreements,’’ 96 Trusts and Estates 337 
(April, 1957); CCH Standard Federal Tax Re 
ports (1957 Ed.), Vol. 3, § 3970.01. 

13 1954 Code Sec. 741 

4 Regs. Secs. 1.736-1(a)(1)(i) and 1.741-1(b): 
CCH Standard Federal Tax Reports (1957 Ed.), 
Vol. 3, § 3970.01. 
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interest oO! a 


ceased 


the retiring partner or a 


partner,’ as is the case where 
{ ship as such buys out the interest of 
the deceased partner,” all payments received 
by tl 


yartner 


seller are considered as ordinary in 
portion thereof attributable 
other 


specifically pro 


come, except the 
“property” than ac- 
and (if 


agreement) good will. 


to partnership 


counts receivable 


yr in the Evert 


» latter case, only a reasonable sum will 


be treated as allocated to good will, regard 
less 


of the provisions of the agreement.” 


Chis difference in emphasis is extremely 


important to the estate of the decedent, par- 
larly wl the the 


ticularly received for 
interest substantially exceeds the 


vnere sum 
decede nts 
value 


of partnership property (other than 


accounts receivable and a reasonable amount 


specifically allocated to good will), and, of 


course, the extent to which the payments 
allocation is always a question 
Che fact that the 


ime t 


exceed such 


fact payments so taxed 


» the estate of the decedent will 


aS inc 
be treated as deductions, reducing the 


hich the 


tax 


able income on w surviving part 
a tax, may be of small comfort 
the 


been foreseen at 


must pay 


he estate 


and decedent, 


the 
me the partnership agreement was drafte: 


heirs of 


inless this result has 


und taken into account in computing the 


amount to be paid to the estate of the decedent 


case is the problem mentioned in 


receding paragraph more apparent than 


parties t 


in instances where the agree tha 


+ 


the firm will carry < rtain amount of in 


surance on the lit ach ot 


and, on the death ) a Ppa 


the partners 
rtner, that 


pt the pre ] f 


ne pl 


his 


estate will acc ceeds of the policy 


| 
payment for his in 
Obviously, at the 


full 


1 


insuring his life in 


I 
lip 


in the 
time that 


terest partners 


made, the 
it the 


partnership will 


such an agreement is 


parties have no way of knowing whi true 


— 
assets or the 


value of the 
be at death, but presumably they will pur- 
chase large amounts of 


sufficiently insur 


ance to make certain that the estate of the 
deceased will receive not less than 
the true 


into 


partnet 
value of his partnership interest 

anticipated prosperity. 
that 


entered 


taking 
(It is 
partnership 


account 


respectfully submitted few 


agreements ar¢ into 
without some anticipation or at least hop 
lo the extent that 
1e proceeds of the life insurance exceed 


1e value of the decedent’s interest in part- 


f successful operations.) 


15 1954 Code Sec. 736 

1% Willis and Forster, 
note 12. 

1 Regs. Sec. 
Cong., 2d Sess., 

8 Willis and 
note 12 
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work cited at foot- 
1.736-1(b)(3); S. 
p. 395. 

Forster, 


Rept. 1622, 83d 


work cited at foot- 


yroperty”’ as defined in Section 


i - 
appears that the excess will be taxed 


income when received, if the interest 1s 


liquidated by the surviving partnership 


of being purchased by one ot 
partners 


} 
t 


previously indicated, the 


he estate of the 


amount decedent 


1 


as income in such an instance of liquidation 


will reduce the in 


interest 
be 


a partnership 


me which will be taxable to the surviving 


partners.” It 


unreasonable to 


seems not 


recognize that because of the reduction in 


which will follow from the deat} 


mcome 


the decedent, it may be advantageous 


to have the surviving 
this benefit and compensate the 
total 


ie decedent’s interest 


concerned partners 


btain estate 


the decedent by increasing the price 


The 


regard to possible tax savings 


r paid tor tl 
s with 


0 
extremely interesting. 


However, in 


whether 


termining in any particular case 
this arrangement is appropriate, care 
for possible ad 
the 


lecedent, at least until some clarification of 


allow 
results to the 


taken to 


verse estate tax estate of 


ie proposed estate tax regulations elim 


nates the problems previously mentioned. 
In view of the rather simple mathematics 
nvolved, the number of successful business 
| the 
effect on their individual pocketbooks be 


men who fail to realize difference in 


tween the entity and cross-insurance ap 
proaches to payments of premiums is amazing 


For this reason, it may be worth while here 


to note again that each partner is likely to 
the pre 
policies insuring lives of partners 


under the one method than he 


other.” For example, if we assume the part 


net to be A, 


who is 30 years old, it must be clear that B 


pay an entirely different portion of 
miums o1 
is under the 


who is 50 years old, and B, 


is interested in a policy insuring the life of 
A in order that the proceeds paid at A’s 
death can be used in purchasing A’s interest 
at death. If the 
younger man will undoubtedly have to pay 
con- 


cross-insurance is used, 


much larger premiums than will A in 
nection with a policy insuring the life of B, 
assuming the face amounts of both policies 
to be identical. The difference will be even 
may often be the the 
yartnership interest of the older man is the 
arger of the two. While B may be the least 
capable of paying the larger premiums from 


greater if, as case, 


I 
| 


> Regs. Sec. 1.736-1(a) (4). 

© Willis and Forster, work 
note 12 

271CCH Federal 


{ 7465 


cited at foot- 


Estate and Gift Tax Reports 
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60 cents and 


cents. Actuarially, 


casualty 


eaci 


yremiums 


rposes, 


is $100,000, t1 


$60,000 wor 


1 
plan 
1} 
ylems 

premiums paid 1) ! 1m 1 through clarification 


utable income of tl gulatior [The End] 


Premium payments may not be treated as normally be borne by the parties in proportion 
ieductible business expenses for income tax to their respective partnership interests, as in 
purposes (CCH Standard Federal Tax Reports the case of other capital disbursements 
(1957 Ed.) Vol. 2, { 2223.0151) but would 
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Multiple-Line Insurance Text 


Multiple-Line Insurance. G. F. Michel 
bacher. McGraw-Hill Book Company, Inc., 
330 West 42nd Street, New York 36, New 
York. 1957. $8.75. 


Chis 


600 pages 


book is. the up to-date successo1 
to the author’s original edition Casualty In 
surance Principles, first published in 1930. 
It is important because of the 
tremendous change in thinking in the entire 


especially 
insurance field that has taken place during 
VMultiple-Line Insurance covers 
all branches of 


recent years 
insurance except life insur 
ance. 

Mr. Michelbacher, president of the Great 
American Indemnity Company, has, with 
13 contributors, produced a detailed and 
book. Today it is not unusual 
to find an insurer dealing in all of the insur 
ance fields (except that of life). In the 
past such an arrangement would have been 


important 


considered impossible 


The author said that “it is felt that the 


time has arrived to describe the situation 


presently insurance 


busi 
ness and to indicate the direction in which 


prevailing in the 


steps are being taken to fashion the insur- 
ance structure of the future.” He stressed 
the dynamic quality of the field 
and radically it is changing in its principles. 
The distinctions which 
between fire marine 


how rapidly 
legal existed 
and 
have gen 


once 
and insurance, 
casualty and 


erally disappeared. 


This organization, 
problems and practices of the nonlife insur- 


surety insurance, 


volume explains the 


ance business, and covers such recent de- 


velopments as rating problems, governmental 
field of 
casualty, fire and marine insurance to the 


writing of multiple-line insurance. A com- 
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regulation, and broadening of the 


plete appendix, including 


punching, 


examples of 
tabulating punched 
is contained in the back of the book 
Some of the 
cate the 


sorting and 
cards, 
headings, which indi 
that the book 
follows: “Audits of Ex 
“Distribution of Shock 
“Moral Hazard,” “Advertising,” “Statistics,” 
“Capital Structure of Stock Insurers,” 
“The Future.” 


As can be seen from the above, the author 


chapter 
variety of material 
embraces, are as 


posure,” Losses, 


and 


Included 
in his discussions is the development of the 
Independent Appraisal Plan whereby ar 
rangements are made with independent ex 
pert damage appraisers to inspect damaged 


has covered many varied topics. 


vehicles and to submit appraisals. The ap 


praisers are paid fees on a case-by-case 


basis. They are not in the business of re 
pairing automobiles and are not permitted 


to enter the field of adjustment of claims. 
Another Nation 


wide 


mentioned is the 
Arbitration Agree 
The author notes that the trial of a 
subrogation case is costly and time-consum 
that actually the real parties in 
interest are the two insurers. Each 


topic 
Inter-Company 
ment 
ing, and 
signa 
tory to the agreement consents to submit 
ting all disputed automobile physical-damage 
subrogation against another 
tory, not in excess of $1,500, to arbitration. 

It is stated that the ultimate pattern of 
multiple-line underwriting will emerge grad- 
ually and will require a long period of trial 
and error to establish. The author observes 
that it 
insurance, 


claims signa 


will be an entirely new system of 


The Potentials for Future Growth 


Economic Reasoning. Marshall A. Rovinson, 
Herbert C. Morton and James D. Calder- 


wood. The Brookings Institution, 


22 Jack- 
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son Place, Washington 6, D. C. 1956. 335 


pages. $3. 


Pe 


This is a book we should have called to 
It deals with 
How do free mar- 
kets function? Why has the scope of gov- 
ernment economy activity expanded? 
we control business cycles? 


your attention some time ago. 
such basic questions as: 


Can 


Here is part of what the book has to say 
about the future: 

The prevailing view in the 1950’s is that 
the United States has a vast capacity for 
Projections 
of per-capita income in 1960, 1965, 1975, and 
beyond are typically optimistic. Let us now 
take stock of our capacity to grow during 
the next decade—a period long enough to 
establish a trend with allowances for short- 
run fluctuations, yet short enough to be of 
practical concern to all of us. The period 
is also short enough to justify the assump- 
tion that there will be no serious shortage 
of natural resources to support the growth. 


continued economic expansion. 


Population is increasing much more rapidly 
than the forecasts of demographers led us 
sack in 1946, the 
Census Bureau and other population studies 
estimated that the population of the United 
States would reach about 165 million in 
1990 and then level off. But by 1955—thirty- 
five population 
reached about 165 million without showing 
signs of leveling off. f 


to expect a decade ago. 


years ahead of time—the 
If the present rate of 
growth continues, the outlook is for a popu- 


lation of 190 million by 1965. 


Past errors in projection caution us, how- 
ever, against placing absolute faith in this 
estimate. During the next decade, the birth 
rate and mortality rate could change con- 
siderably and therefore change per-capita 
income. But changes in the next ten years 
would not have an appreciable effect on the 
capacity of the nation to produce, because 
those who will enter the work force during 
the next decade are already in school. 


By assuming (1) normal mortality rates, 
(2) the tendency for a given portion of the 
nation’s youth to continue to go to school 
after reaching an age when they could go to 
work, (3) armed forces of 3 million men 
and women, and (4) continuation of present 
retirement habits for persons, it is 
possible to estimate that the civilian labor 
1965 
more 
in 1955. 


yider 


force in will be 76 million—17 per 


cent manpower than was available 
Continued reduction in the average hours 
worked is probable. The reduction may take 


the form of a shorter work day, longer rest 


Books and Articles 


extended vaca- 
tions and holidays. Of course, the tendency 
for average hours of work to decline is not 
likely to continue as rapidly as in the past, 
for as we increase our degree of mechaniza- 
tion and “automation,” the opportunities for 
further reduction of human effort become 
increasingly scarce. It is quite possible that 
the average hours worked by a full-time 
worker without “overtime” could drop from 
about 40 1950 to about 37 
in 1965. 


and recreation periods, or 


hours in hours 


How much technology will change during 
the next decade is even more difficult to esti- 
mate; but, seemingly, the tempo of innovation 
is quickening. Factory production has been 
undergoing what has been called “the sec- 
ond industrial revolution.” Large producers 
are substituting mechanical, electronic and 
other devices for human observation, deci- 
sion and effort; and a few have moved close 
to the fully automatic factory. Farms, too, 
are becoming more and more mechanized, 
continuing the trend of the 1940’s when the 
number of tractors on farms 
doubled. 


In addition to the rising productivity be- 


American 


ing achieved with the technological develop- 
ments already on hand, new ones seem on 
the way. About 1 per cent of national in- 
come is spent on research. Business firms, 
and 


research 


government agencies are 
engaged in aimed at discovering 
fundamental principles and improved tech- 
niques of production. Although more than 
half of this research is being financed by 
the government mainly for military pur- 


universities, 


poses, many military developments find an 
application in civilian life. 


The growth of incomes, the increase in 
pension plans, the rising sales of life insur- 
ance, and so on, suggest that there will be 
large personal savings to finance business 
investment. In making their projections to 
1965, some economists predict an average 
rate of saving of about 6 per cent of per- 
A rate of 6 per 
cent for personal savings, together with the 
savings of business, is expected to be suff- 


sonal disposable income. 


cient to sustain the continued expansion of 
our capital plant and equipment. 


volume of these 
savings into investment in new plants and 
equipment would enable man- 
hour to increase at an rate of 
2.5 per cent per third 
years. If continue to 
risk-taking they 
have in the past, and the nation continues 


Conversion of a large 
output per 
estimated 
about 


year, or one 


in ten businessmen 
perform the function as 


to provide an environment that encourages 
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innovation, productivity could increase faster 


than the long-run trend. 


Quizzers and Guides 


Life Insurance Agent Arthur Liebers 
Publishing Company, Inc., 480 Lex 


Avenue, New York 17, New York 
Agent 
Arco Publishing Company, 


Avenue, New 7 


th Insurance 


York 1/7, 


S1 


New York 


len vears of servic nation’s doc 


alf ot the 


Insurance 
publisl d 


Council 


tors and hospitals on 


business is reviewed 


is newly 
the Healt! 


report of Insurance 


764 


assistance 


he booklet describes the nature and scope 
technical 


1946 


the council’s information and 


pros 
introduction to its 


yram conducted since 
In the 

Healt] 
| 


t urance 


report, tl 


Insurance Council—a federation 


associations the membet1 


account tor 9¥O per cel! 


sur business—defines 


ance 
ndustry spoke smman 
implementing 


ts views and 


strengthening relations and tl 


ommunication with physicians 


} 


cil achieve! 


all-purpose 


simplifie d, 


Vsicians 


ARTICLES 


Articles of 
legal publications 


interest in other 


Contribution in Admiralty Cases . 


75 ] 


tweel 1875 ind 1952 it \ 


hat contribution 


shipowners impleaded t 


for contributior lhe Supre 


(Gsravdon 


torney, concludes that 
he particul 
] +} 


declares that 


ot the 


contributi 
maritime la 
Staring, 


court. 


be applied in every 


Damages it 


and Division of 
Maritime 


1957 


“Contribution 
Admiralty and 
Law Review, July, 


Cases,” California 
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EStitc JOCBUMINEHE: 
Sewhinys 


Auto Insurance Rate Increase 
Denied in New York 


yer period w 


State Department Rulings 





Pennsylvania. The National Bureau of 
Underwriters, the rating organiza- 


tion of most of 


Casualty 
the stock companies in the 
casualty insurance industry, made the filing 
on behalf of its member and subscriber com- 
Che which are for 
the bodily injury and property damage lia- 
bility coverages, are predominately increases 
although 


panies. rate revisions, 


there are reductions in some ter- 


ritories and classes. 

Insurance 
that 
the rates on 


Smith — stated 
affecting 
truck type 
would involve about 115,000 insured vehicles 
in Pennsylvania with an annual premium of 
approximately $9 million. The 


according to estimates based on past 


Commissioner 
the commercial car revision 


vehicles of the 


over-all in 


crease, 


WHAT THE LEGISLATORS ARE DOING_ 
| 


be en 
shall 


loss. 


concept historically has 
that the rate 
be equivalent to two-thirds the wage 


“The rate 


and is always stated to be 


Maximum limitations on rate over the years 
Work 
this 


since the initial enactment of the 


men’s Compensation Law recognized 


fact until recent years 


“In 1914 when the average weekly 
of production this State was 
$11.83, the maximum rate was $15. In 1920 


$26.67, the 
Q?7 


wage 

workers in 

when the average wage was 
e = 4 rt? 

maximum was raised to $20. In 1 when 

tl wage was $27.76, the 


increased to $25. In 


ne average wee kly 


maximum rate 
1944 when the 
$47.71, the maximum rate 
Here for the first 
maximum limitations on rate 
two-thirds the 


Was 
weekly wage was 
was raised to $28 


average 
time, 13 years ago, the 
failed to reach 
weekly 


average wage, but 


the variation was merely $3.81 
wage being 
raised $32. 
he variation now became $6.39, 

“In 1954 when the 
D306, 


“In 1948 the average weekly 


$57.59, maximum rate was 


maximum rate was 


raised t the average weekly 


$71.50. 


wage was 
The variation increased to $11.67. 

‘Now, based on the first eight months of 
1957, the weekly wage is $81.29 and 
the rate is still $36. This gives us the grossly 
disproportionate variation of $18.20. 

“T have made my comparison on the basis 
of manufacturing production workers’ earn- 
I do not wish to infer that the wages 
of this category of our labor force should 
be the true criterion, but figures for their 
group were readily available. In fact there 
are other substantial categories of workers 


766 


ings. 


will amount to approximately 
Individual truck rates vary by 


well as by 


experience, 
$500,000 
classification of the vehicle as 


territory. 


Illinois Raises Auto Rates 


Increases in automobile liability and physi- 
rates were recently 
Director 
rates are up an 


cal damage insurance 
announced by Illinois Insurance 
Joseph Liability 
average of 25 per cent for private passenger 


and 14.1 per 


mercial vehicles, and physical damage rates 


Gerber. 


automobiles cent for com- 


average a 4.7 per cent increase. 
The 


effect November 27 


rate changes were scheduled to take 


Continued from page 726 


whose average salaries run higher than those 
of manufacturing production workers. * 

interests of these other groups also warrant 
determining the 
fair maximum limitation to be placed 


serious consideration in 
truly 
on rate and tnevitably would serve to raise 
the limitation to a higher figure. 

“An increase in the maximum rate to $45 
would make this limita- 
tion equal to two-thirds the average weekly 


It would still 


per weck still not 
wage of production workers. 
fall short by $9.20. 


“New York State, formerly a 


workmen’s 


has a 


States. 


leader in 
legislation, 


than 25 other 


compensation now 


lower maximum rate 
stress the 
proposed increase should be at least $45 per 
week. A $54.20 
more realistic and fair. 
“An appropriate 
16, Subdivision 5, 
the maximum 
computing 


“It is for these reasons that | 


figure of would be much 

amendment to Section 
raising to at least $292.50 
monthly 
benefits in 


wage considered in 
death should 
would effect an in- 
death 
orphaned 


cases 
also be enacted. This 
crease in the maximum aggregate 
benefit payable to and 


children to at least $45 per week. 


widows 


“The minimum of $15 per week payable 
in permanent total disability cases and $12 
per week in all other cases, except of course 
where actual pre-accident earnings 
less, should be $20. This latter amendment 
would be a tremendous economic help to 


were 


those affected by such a change. 
“Any bill increasing the workmen’s com- 


pensation rates, | respectfully submit, should 
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should 
relating to 
Otherwise the in- 


itself solely with rate and 


encumbered by 


concern 


not be riders 


controversial questions 


crease in rate which everybody agrees is 


long overdue, may not become reality be 


cause the additional proposed controversial 
amendments may either prevent the passage 
of the bill in the i 


veto by the Governor 


Legislature or cause its 


“T have reference, for example, to amend 


ments as riders which would change the 


Courts to Board 
fact 
formation is bandied about as to what the 
is sometimes stated that 
finding of 


} 


Board, or tl 


authority of the reverse 


decisions on findings of Much misin 
present law is. It 
the Courts 


tact whatsoever made by the 


cannot reverse any 
lat 
the Courts will not reverse a Board’s finding 
of fact if the finding is supported by a 


scintilla of evidence 


t} 


‘The fact is that the and this is 


long 


Cours, 
judicial construc- 
reverse the Board’s 
fact if the 
10t supported by substan- 


established law by 
will and do 
determination of a 


tion, can, 
question of 
determination is 


tial evidence 

“Substantial evidence defined is such evi- 
accustomed to 
Surely this is 


dence as reasonable men are 


rely on, in serious matters. 


a reasonable standard 


“2. Extension of coverage of the Disability 
Benefits Law to Employers of one or 
employees. 

“At 
ployers of four or more employees on each 
of at 


more 


present the law provides that em- 
least 30 days in a calendar year shall 
become covered employers under the statute 
four weeks following such 30th day. 

“We are again proposing that the protec 


tion of the law be extended to employers 


of one or more under the same conditions 
lhe proposed amendment would not extend 
personal or domestic 
His obliga 


tion would continue to be the same as it is 


to an employer of 


employees in a private home 


at present. 

“We see no valid reason why an employee 
should be deprived of the protection of the 
Disability Benefits Law ; 
the fact that 
employed by 


solely because ot 
dictated that he be 
who has four 


rate has 


one less than 


employees. 

Rhode Island, two of the 
Benefits 
Laws, cover employees of employers of one 


“Californsa and 


our states wliich have Disability 


or more, 


“Since January 1, 
Insurance 


1957, our Unemploy 


ment Law covers employers of 


What the Legislators Are Doing 


two or more and I understand the Depart 


ment of Labor is requesting an extension 


ot coverage to employers of one or more 


“The two inasmuch they 


represent suc 


Statutes 


h closely related phases of our 


social program, sl be consistent in the 


area of coverage 


Additional allowance 


and 
under the Disabi 1 


lal expense 
Law 
“We also again pro 


Benef 


Ose an amendment to 


the Disability s Law which would 


I 
t 
provide an additional benefit of $10 per day, 


subject to a maximum of $150 per year, for 
each day an eligible claimant is hospitalized 
, 


pursuant to the orders of a physician. 


‘It is obvious that hospitalization greatly 
disabled 


charges tor 


increases the expenses of a em- 


ployee, not only because of the 


routine hospital services, but because when 
hospitalization is necessary the nature of the 
disability is such that other special services, 
including medical care, tests and the use of 
special facilities are i 


endment would establish a more 


“The am 
s, inasmuch as 
it would provide a greater benefit for the 
hospitalized disabled 


penses due to his disability are 


equitable formula of benefit 


employee whose ex- 
greater than 
those of the non-hospitalized disabled employee 

“The California Disability 
provides for a similar h 


Benefits Law 


spitalization benefit. 


‘4. Extension of the maximum statutory 
of benefits under the Dis- 


ability Benefits Law to 2¢ 


period of duration 
weeks 
“Presently the Disability Benefits Law 
provides that the maximum period for dura- 
tion of benefits any 52 


statutory during 


consecutive weeks shall be 20 weeks. 
“We again 
weeks limitation to 26 weeks 
“This 


sistency in the 


propose an increase in the 20 


would help restore greater 


con- 
insurance law 
Employment 


state social 


inasmuch as_ the Insurance 
Law provides for a 26 weeks of benefits in 
any one 


“New 


nia, the 


yeal 
Califor- 
which 


Rhode 
three 
Disability Benefits Laws each have a maxi- 
mum limitation of 26 weeks on the period of 
duration of benefits in any one 


Jersey, Island and 


other states have 


year. 


effect on the cost 
disability benefits would 
In 1956, on claims paid by 


‘It would 
ot providing for 


appear the 


not be material 
or on behalf of employers the average pe- 
riod of benefits paid was 5.8 weeks, which, 


of course, is exclusive of the one-week 


waiting period.” 
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News and Opinions 


Tax Court's Decision 
in Prunier Case Reversed 


payments 
taxabl 
Prunie) 


} 
1 
t 


rot! 
if Joseph o C11 about th ment, it may 
taxable yea corp 1 lin to extend credit more liberally 


] 


ve been e1 by 1 h ration because the possibility of 
from. insurance | | areholders injecting them 
deceased at usil t i management is eliminated 


employees are informed of the 
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PERSONS AND EVENTS 


Che National Ass 
ent Insurers will h« 


March 12 
New 


ing will be is 


Robert D. Allen 
Oklahoma Assistant 
s1ronel and couns¢ 
W. Lawter, 
Rhodes, Assistat 


s1one Mi Rhod 


Premium Payment Test 
Held Constitutional by Tax Court 


1 


11,564) 
llows 


The decedent’s wife secured tht 


; ; : 
ance policies on hus lite Eacl 


The Coverage 


Bryant C. Brown 


an Mutual Ir 


asa 1! ed by el 


Newell R. Johnson. 


A ssc 


Surviving Wife Not Entitled 
to Unaccrued Compensation 





benefit. To the workman it 


sation 1o1 


gives compen 


disability caused by injuries 


sustained while in the performance of his 


duties. This is intended as compensation 


for loss of earnings. To his dependents it 


gives compensation for his death if caused 
by the This is 
pensation for loss of the support which they 
would 


injury. intended as com 


have received from him if he had 


lived. Dependents are given no rights ex 
cept where death results from the injury 

The statute that the 
legislature intended that the compensation 
granted to an injured workman. should 
death, it concluded. 


indicates clearly 


terminate at his was 


Insurance Packages—A Prediction 


Packages of insurance and monthly pay 
ment of premiums are the words that 
up the future of the insurance 
according to William H. 
ot the 


Bureau. 


sum 
business, 
Rodda, Secretary 
Transportation Insurance Rating 
This prediction was contained in 

Your Future,” which 
an all-industry 
sponsored by the Rocky Mountain Chaptet 
of the Society of Chartered Property Casu 
alty Underwriters. 


his paper “Packaging 


was delivered before luncheon 


Mr. Rodda stated that the public is at 
tracted by package selling because it is the 
customer All 
dising is keyed to 
payment. The 


it wishes to or not, is 


easy way tor the merchan 


easy buying and easy 
insurance business, whethe1 
being pushed inte 


general merchandising patterns. He com 


mented 


“We are in an era when insurance men 


generally are deploring the experience 
People who dislike the trend toward multi 
ple line insurance 


blamed the 


and package coverages 


have present Wave oO! bad 
experience on package insurance. The fact 
is that the loss ratios for package coverages 
such as the Homeowners Policies have been 
among the better loss ratios. The extremely 


bad loss picture has been in some of the 


conventional lines of insurance It is not 


the package policies that are killing the 
companies with bad experience at this time. 


“There are reasons why insurance com- 


panies tend to have a better experience on 
better 


bette 


the package policies. There is a 
spread of coverage, there can be a 
generally felt 
that the single-family owner-occupied dwell 
ing is the risk that the 


selection of risk, and it is 


best companies 
normally insure. 


“The companies will be faced with chang 
patterns on the 


ing loss dwelling package 
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policies. Until recently, the 


lic liability 


important pub 
risk in connection with a dwell 
presence of a dog 
Now we find that thousands 
of dwelling owners have installed swimming 


ing probably was the 


in a household 


pools in their back yards, with a tremendous 
loss potential. A 
elevators has 


increase in the 
that 
put on an 


liability 


firm installs residence 
energetic selling campaign to install 
the kind of inclined elevator which has become 
increasingly popular for people who have 
difficulties. It 
be necessary eventually for underwriters to 


modify the 


heart and circulatory may 


Homeowners packages either 


to exclude homes with swimming pools and 
add 
pattern 


elevators, or to some charge becaus¢ 


ola ¢ hanging loss 


“Tnsurance men have to do a fair amount 


of gazing into a crystal ball in order to 
adjust the results of past experience to 
probable future trends. We have looked at 
the development of package policies, the ex 
perience that they have produced up to this 
time, and we can now examine the proba 
bilities for the future. What can be expected 


in the way of changes in package policies 


future is con 
cerned, we can anticipate that there will be 


“So far as the immediate 


Homeowners Policies 


Dwelling 


a combination of the 
and the 
The 
be available is not yet 


Comprehensive Policy 
time that the new program will 
clear, but it should 
be in full effect by a year from now. It is 


to be 


exact 


hoped that the mechanical arrange 
ment will be that the 
both will be 
respects, and that many of the problems will 


such advantages of 


programs preserved in most 
be eliminated. The dwelling packages of in 
surance are becoming so well accepted that 
a large proportion of dwelling insurance will 
basis within a very few 


be ona package 


years 


“Tt seems clear that the dwelling package 
policies will be broadened further to include 
additional coverages. A few companies have 
added 


owners 


automobile coverage to the Home 


Policy. This has been done up to 


time by the mechanical device of 


this 


stapling an automobile sam 


1 
fol 


policy in the 
ler with a Homeowners Policy, but it is 
a complete package so far as the policy 
holder is concerned. At least one company 
and healt! 
Policy. It 


development if 


has an accident extension to a 


] 


Homeowners will be a logical 


insurance companies. will 


provide in a single package every kind of 
insurance that a dwelling owner needs, with 
the possible exception of life insurance. The 
Policies indi 


experience with Homeowners 
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cates and liability 


into a 


that insurance 


insurance can be 


property 
combined single 
package, and there does not appear to be 
any logical reason why any form of cover 


age for a dwelling owner needs to be separate 


“We can also anticipate many specialty 
One 
company has developed a combination prop 
and liability 


frozen custard stand. 


packages for particular occupancies. 


erty package for the drive-in 
These risks are rela 
tively uniform in their exposure, so that a 
property loss coverage, a liability coverage 
including products liability, plus incidental 
coverages can be put into a single package 
It is true that these packages in many cases 
will be f 


combinations of existing coverages, 


but SO far as the policyholder is concerned 


this is a package to him 


‘You can anticipate a gradual subsidence 
that 
we may be rating all of these packages on 
No one 


split ex 


of the component parts so eventually 
the basis of the package experience 
today think of 
te nde d 


for statistical or 


would trying to 


coverage into its component parts 


Neithe1 


would anybody think of splitting automobil 


rating purposes. 
comprehensive coverage experience. In the 
same way, we can anticipate that the newer 


packages will gradually come to stand on 


feet. 
“We can 


pendence upon the 


their own 


also anticipate a ere 

primary under 
well be that the 
companies are depending upon the agent too 


with his primary 


agent for 


writing. Your reaction may 


much now, responsibility 


collection of the 


loss 


It must be recognized, however, 


being plus 


production, 


premium, plus the handling of initial 
problems. 
that insurance companies must have a satis- 
they are to continue 


factory experience if 
i Some of 


writing business our companies 
well 
stment trusts and make 


more money than they do by 


are so large now that they could very 


become in effect inve 
writing a 
business. The agent has 


general insurance 


stake in maintaining a 


experience tor 
+} 


a large profitable 


insurance companies. It is 


e agent who knows the overall picture 
main- 


good or the bad 


package risk. It is he who will 


tain to a large extent the 


loss record of his company 


“There is one more important change 


That 
premiums by 


which is just now beginning. 


payment ol insuranc< 


month. Practically every major purchase 


of today’s householder is under a monthly 
payment plan. Insurance premiums today 
are large enough so that they are a burden 
to the them 


homeowner if he has to pay 


The Coverage 


in a lump sum. What is more natural than 
the policyholder’s desire to pay his insur- 
ance premium by the month the same as he 
does all other major expenses. During the 
month » of the 


groups 


past large insurance 
had a full page advertisement in the 
Chicago papers setting forth their program 
for handling in a single package 


This 


insur- 


insurance 
under a single monthly payment plan. 
is a recognition of a tr hich the 
ance business can no ger ignore. An 
agent whose 1 | 1ot provide 
monthly 


them throu; 


payment arrange for 


“Merchandising ’ 
a package basis as well as on a monthly 
payment Automobiles set the 
bought. 


basis pace 


W hen 


you buy a package 


for everything else that is 
you buy an automobile 


Even the 
One 


whether you r or not. 


1 


accessories ar t forth in packages 


of the typical ones is a safety package. The 


not generally 
individually, but c along as 


foam rubber dash-b 


sold 


of a three-piece packa ne sun 


part 
visors 
are of foam rubber so < act as a cushion 
in Casé€ 
third 

whether 


you hit the top front of a car. The 


item is seat dealer asks 


you want this package—he 


whether you want the indi- 


satiety 
does not ask 
vidual components 
‘Perhaps the biggest impact of the future 
held is the 
our thinking. | 


in the package insurance 


sity for changing 


neces 
want to 
likes to 


a package 


leave you with the 


buy in packages, 


of razors a living 


room suite, aut p1le Or insurance, and 


there is no way buck the trend 


‘The packaging id d not appear to 


be responsible loss ratios we ar¢ 


- $e . 
i lines of 


having 1 -ertain individua insur 


. 1 1 2 
ance. It ntional policies that 


have caused the horrible loss ratios for the 


part il 


Perhaps if automobile 
had packaged 
there 


1 
help sweete > 1 


most liability 


coverages been with 
thing 


premiums to 


some 


else bee n other 
ness that we 


are 1n 


“Experience will require the adjustment 
of coverages and premiums as loss patterns 


We in the 


ourselves in the mi 


change. insurance business find 
Ist of a dynamic selling 
era. The insurance business must adapt it- 
self to the world in which it is operating 
agent is the one who can 
keep up with the 


sell in 


The successful 


trend and is willing to 


packages and under monthly pay- 


ments.” 
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Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Bank Liable for Injury 
Caused by Rubber Mat 


A bank patron sustained injury because of 
a mat which was so constructed that any 
movement of a person’s foot upon it would 
cause the mat’s segments to shift. She re- 
covered a judgment against the bank. 
Minnesota. 


604 


Telephone Company Liable 
for Listing Wrong Number 


An insurance agency recovered a judg- 
ment against a telephone company for 
its failure to provide the agency with the 
number listed opposite its name in the 
directory. The agency established that it 
hernssarlh acorn ine ante far hes ri lost new business because of the wrong 
The lowet urt awarded her a iudem listing. Michigan 
ind the bank Phe plaintifl as a general insuranc 
Held Judg t < ri d tor tl tl agency 
The state supt ourt not h over 40 vears. Between 1946 and 1949 the 


plaintiff was an invit lhe bank had a_ plaintiff's business steadily increased. In 


vhich had operated successfully fo1 


duty to her to exer asonable care to December, 1949, the plaintiff consulted wit! 
keep its building in a reasonably safe con the defendant telephone company as to how 
dition for ‘r ingress, egress and progress the plaintiff's telephone service could be 


The mat was constructed of small pieces of | augmented The company informed the 
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Parishioner Is Mere Licensee 
While on Church Premises 


A parishioner had the status of a mere 
licensee while she was on church prem- 
ises. The church was not liable for her 
injuries sustained when she was pushed 
down church steps by other parishioners, 
who habitually engaged in such conduct. 
Florida. 


hioners 
he crowded steps of | cl 


he bishop knew or should 


Negligence 





LIFE 
| Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


“Loss of Entire Sight’’ 
Analyzed by Court 


The insured need not be totally blind in 
order to recover under a policy covering 
the permanent “loss of entire sight” of 
one or both eyes. It is sufficient if he has 
lost all practical use of his eyes. North 
Carolina. 


Che insured brought an action to recovet 
benefits under an policy wh 
purported to pay $2,000 for the 


loss of the 


accident 
permanent 
entire sight of one or both eyes 
bodily 
violent and 
indicated that the in 


injury to 


as a result of injury caused solely 


through external, accidental 


means. ‘| he evidence 
sured had sustained a permanent 
which caused the loss of all 
that eye He 


could 


his left eye 
practical use of was not 
totally 
guish between daylight and darkness. The 
nonsuit which 


blind in the eye, and distin 
insurer entered a motion for 
was granted by the trial court. The insured 


appealed. 


The state supreme court reversed the 


judgment and remanded the case. It re 
ferred to Vance on Insurance (Third Edi 
tion), Section 193, page 992, where it was 


stated 


‘The general rule is that the insured need 


not be totally blind but that if the insured 
all practical use of his eyes, he is 
although he still 


ability to dis 


has lost 
entitled to 
slight 


tinguish 


recover, may 


have vision such as 


between daylight and darkness.” 


made to Tracey 72 


ynpany, 119 
held 


Reference was also 
Standard Accident Insurance ( 
Me. 131, 109 Atl. 490, 


where it was 


“The intent and purpose of the policy as 


a business was to indemnify 
the plaintiff for the loss of the complete or 
The ‘loss of the 


and the loss of the 


proposition 


‘entire’ use of his eye 
entire sight’ of an eye, 
an eye, by blindness, in prac- 
precisely the same. Being 
should be 
construed like any other contract with ref- 


entire use of 
tical effect, are 
a business contract, this policy 
erence to the object, purpose, conditions, 
and circumstances.” 
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Linn, 
was 


In Continental Casualty Company v 
226 Ky. 328, 10 S. W. (2d) 1079, it 
said 


“The term must be construed in its plain, 


orderly, and proper sense, and the loss of 
the use of the member of the body is equiva 
lent to the loss of that member. Can anyone 
doubt that one who can barely distinguish 
daylight from darkness has lost his entire 


sight 


The instant court said that it thought the 
entire sight of an eye is lost when objects, 
forms and colors cannot be distinguished 
although 
“a little light when 
that the 


sufficient to entitle 


in strong light, sufficient percep- 


tion remains to disclose 


the sun is shining.” It concluded 


insured’s evidence was 


him to have a jury consider it.—Brinson 


v. Old Republic Life 
North Carolina Supreme Court. 


? 


1957, 3 Lire Cases (2d) 610 


Insurance Company 
Fall Term, 


Question of Mental Illness 
Properly Decided by Jury 


There was sufficient evidence to support 
the jury’s finding that the insured had not 
suffered from a manic-depressive psy- 
chosis prior to the policy’s issuance. Con- 
sequently no misrepresentation existed 
in the insured’s policy application. Ala- 
bama. 


brought by the insured 
benefits allegedly due 
policy. The 
time he applied for the 


An action 
disability 


was 
to recover 
under his insurance evidence 
that at the 


poli y, the 


showed 


insured answered negatively a 
whether he had ever been 
mental 
However, it was disclosed 
hospital 


The original diag 


question asking 


treated for any derangement or 
nervous disease. 


that he had 


on two separate occasions 


been confined to a 


nosis was that he was suffering from manic 


depressive psychosis, a mental disease 


However, the doctor subsequently changed 


his diagnosis to “an anxiety reaction.” 


There was conflicting medical testimony 


as to the symptoms of manic-depressive 
psychosis and how closely these symptoms 
those of the 


and as to the 


matched insured during his 


illness, probability of the 
There was no evidence 
prior to the trial 


as suffer 


disease’s recurrence. 
that the 
that he 


insured knew 
had ever been diagnosed 
ing from manic-depressive psychosis. He 
testified that he had been told by his docto1 
that his illness had been hyperinsulenism. 
that the 


The jury 
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It was subsequent to his illness 


applied for his policy. 


insured 





1 


| and the 


returned a verdict for the insure 


insurer 

Held: Judgment affirmed for the insured 
Reference was made to Title 28, Section 6 
of the 1940 Alabama Code whicl 


appealed 


provides 


“No written or oral misrepresentation, o1 
warranty therein made, le negotiatio1 


t a contract or irance, or in 


proot of loss 


t} 


the application 
1 1 1 
shall le policy, 


thereunder void 


unless such 
with 


prevent its attaching, mis 


is made actual intent 
unless the 


the risk of loss 


matter musrepre 


did not contend 


to deceive actua existed Further, 


nd_ th: the insured did not 


thata jury’s 
overturned unless 
it 1S against le gre: rh the evi 
dence , nciu n the v1 
dence su] 
nments 
lental Lif 
1v. Nichols. Alabama Supreme 
October 31, 1957. 3 Lire ¢ 


certain 


assig 
Insurance Company 


ASES (2d) 


Gunshot Wound Cases— 
Accidental Means 


The following two cases involve a con- 
sideration of whether gunshot wounds 
were caused by accidental means and, 
thus, covered by accident insurance. 


N ONE CASE the beneficiary 


the action to under a 


policy insuring the deceased against death by 


recover benefits 


and accidental means 


provided as follow 


shall be 


external, violent 
exclusion clauses 
surance under this policy 
void if the insured’s death 
or indirectly trom any 

causes (d) participating 
assault 


inflicted 


tempting to commit an 


(e) violence intentionally 


other person 


Che evidence s] 


1iowed 
and another party were fis 
both about 19 years 
evidence indicated tl 
fight used, or 
\ third 
He took his rifle out of 


at a tele 


party 

attempted te ise, any weapon 
party saw the boys fighting 
and shot 


to break 


house 


phone pole in 


attempt 
up the fight. Instead of pole 


he hit and killed the 


dle c¢ ased 


Life, Health—Accident 


he insurer’s oti Yr a nonsuit was 


overruled and a judgment was rendered for 


he beneficiatr was instituted 


by the insuret 


Che judgment was afhirmed tor the bene- 
ficiary. The court noted that an injury ts 


] ic ] ’ } 
I accidental if in he 


“effected by 
line of proximate causation of the act, event 


or condition from the standpoint of the 


insured unexpected, 
that the in- 


insured was 


unintended, 


It said 


that the 


participating attempt to commiut an 


assault or lony | was no evidence 


that the 1 u 1 aggressor in an 


iffray u rendered 
serious injury | 1 likely. The insurer 


als¢ 


injury 


ntentionally 
Life Insuray 
Supreme C 


Cases (2d) 60! 


eer 1 | he l 


showed t insured had been drinkin 


with anoth arty mo ft one atternoon. 


ney bec: 
result of 


home and ac 


the othe: 
he was goins 


Was also art 


which result 


dealing 
time of the 
judgment 


e company 


rsed_ the 
It said 
appenings 


have been 
to determin 
injuries 


cidental means 


were 
and I nei I \ I ul ~ provo 
intentional 
mtentionalt 


that 


cation 


acts the ne ou added 
the testi 


} 


wile 
ave 


ma sti 
against | growing 


out ot spouse 


; 
Republic iftona ife surance ( 
~9 ] } 


i J/onnson ahom S T ] Court Oc 
tober 29, 1957 : (2d) 624 


yn pany 
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FIRE 


Summaries 


of Selected Deci- 


sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Radioactivity Contamination— 
Applicability of Insurance 


A manufacturer of radioactivity-measur- 
ing instruments sustained a loss when the 
plug of a radium capsule was expelled 
and the plant was contaminated. The 
loss was covered by explosion insurance, 
but the expense of decontamination was 
not recoverable under business interrup- 
tion insurance. Sixth Circuit. 


| 


The insured, a manufacturer of instru 


ments utilized in the meas radi 


brought 


irement ol 


activity, an action under its 


explosion and business interruptio1 
allegedly 
indicated 


radioactive 


Linsurance 
by an 
that the 
radium 


losses caused 


to recover 


explosion. The evidence 


insured used a highly 


salt with a known strength of radiation n 


order to calibrate instruments. This radium 
vas sealed in an iridium-platinum capsule 
When not in use it lead 


vault or “pig.” The could 


was stored in a 


radium source 


be raised pneumatic means from the 


vault for the purpose of calibrating instru 


1 


ments where it would be held until released 


by an electrical timer 


One of the insured’s physicists was using 
the radium for calibration purposes when he 
heard a “pop” and observed the emission 
of a white mist from the capsule. This mist 
determined to be 

This powder and 


salt. 
a highly radioactive decay product of radium, 
plant 


was finely powdered 


radium radon gas, 


permeated the insured’s and con 


taminated it throughout. Because of the 


he danger to its 


nature of its business and t 


personnel, the insured had to suspend busi 


ness for about five months Che insured 


recovered a judgment in the 


for (1) damage to its stock, (2) 
to interruption of 


lower court 


losse Ss due 


business operations and 


incurred in decontaminating 


3) expenses 
the plant. 


appeals affirmed the in 
The | 
supported the 


Che court of 


judgment in court held 


that the 
finding 


sured’s part. 
evidence reasonably 
that the insured’s 


butable to an explosion within the meaning 


losses were attri 


of the policies. There was expert testimony 
to the effect that the build-up of radon gas 


776 


within the radium capsule caused the force 


ful expulsion of the plug therefrom. 


held to 


ired’s losses due to 


reflect 


busines 


Che findings were also 


t 


he inst 
The insured’s contenti 
accounting methods 
+ ] ] 


its 10SS Was found to 


lhe appellate court reversed 
court 


in regard to the expenses incurred in 
decontaminating court 


the plant. The highe1 
Id that these expenses should 


have been 


ed since there was no showing that 
ad actually reduced busi 


losses. As thus 


expenditures | 


nterruption modified, 


udgment for the insured was affirmed 


dissenting opinion declared 


accounting met! 


he decontamination 


iods were 

expense 
been covered by the business 
productio1 


the building had 


tion msurance Since 


resumed until 


i + ' sanl 
decontaminated. It said that sucl 


i expen 
by the 


sured policy provision coy 


expenses is aQr€ necessarily 


the purpose or reducing 


the policy 


extinguish a fire) 


(except 


expens¢ 


tance Insurance Company et a 


Unite d 


Sixth  ( 


Ray Corporation 
(Appeals tor the 
1957. 9 Fir 


states 
ircuit 


AND CASUALTY 


Contractors’ Equipment Endorsement 
Construed by Court 


Heavy construction equipment was dam- 
aged when antifreeze solution was acci- 
dentally poured into engine crankcases. 
This constituted a direct loss arising from 
an external cause within the meaning of 
a contractors’ equipment endorsement. 
Tenth Circuit. 


insureds, construction contractors, 


action ona scheduled pl 


floater licy to 


yperty 


recover tor damage 


heavy construction equipment allegedly cov 


ered by a contractors’ equipment endors¢ 


ment. It insured equipment “against loss o1 


damage thereto, directly caused by the risks 


and perils insured against.” It covered di 


rect loss or damage caused by “any external 


cause, except as hereinafter excluded.” There 


was an exclusion from coverage of “inciden 


tal loss or damage due to operation of 


equipment.’ 


that by mistake 


were working in 


indicated 
the insureds’ employees, who 


The ey icle 1ceé 
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Vendee’s Insurable Interest— 
Transfer of Mineral Rights 


The vendee’s insurable interest in the 

operty was not affected by the vendor’s 

f alienating the mineral rights to the 
erty. Tenth Circuit. 


Fire and Casualty 





AUTOMOBILE | 


| 
| 
1 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Arkansas Guest Statute 
Held Unconstitutional in Part 


A guest statute provision, which barred 
relatives who are guests in a car from all 
causes of action against the driver regard- 
less of the degree of his negligence, was 
held unconstitutional. Arkansas. 


An automobile driver’s relatives were in- 
jured while they guests in 
The relatives brought an action for damages 
against him. He defended on the ground 
that the action was barred by Section 
75-915 of the 1947 Arkansas Statutes An- 
notated (guest statute) which provides as 
follows: 


were his car. 


“And in no event shall any person related 
by blood or marriage within the third de- 
of to 
owner or operator, or the husband, widow, 


gree consanguinity or afhnity such 
legal representative, or heirs of such person, 
have a cause of action for personal injury, 
including death resulting therefrom, against 
entering, 


” 


such owner or operator, while in, 
or leaving such motor vehicle 


The lower court agreed with the driver’s 
contention and awarded him a judgment. 
An appeal was taken on the basis that the 
above-quoted provision of the guest statute 
was unconstitutional. 

The state supreme court reversed the 
judgment and remanded the case. Refer- 
13 of Article II 
Constitution pro- 


ence was made to Section 
of the Arkansas 
vides as 


which 
follows: 

“Every 
remedy in 


person is entitled to a certain 
the all injuries 
wrongs he may receive in his person, prop- 


laws for or 
erty or character; he ought to obtain jus- 
tice freely, and without purchase, completely, 
and without denial, promptly and without 
delay, comformable to the laws.” 


It said that the contested portion of the 
guest statute was plainly violative of the 
constitutional provision and, thus, must be 
The first part 
of the statute was not affected by this hold- 
ing. The contested provision could not be 


held to be unconstitutional. 


upheld as a proper exercise of police power 


since it was violative of a direct mandate 


778 


of the Arkansas Constitution —Emberson v 
Buffington. Arkansas Supreme Court. Oc- 
tober 28, 1957. 12 AuromMospiILe Cases (2d) 
901 


Auto Held for Purchase Price 
Not Covered by Dealer's Policy 


An automobile sold by a dealer but re- 
tained as security for the purchase price 
was not “owned and held for sale” 
within the meaning of the dealer’s insur- 
ance policy. Massachusetts. 


The insurer brought a bill in equity to 
determine its liability under an insurance 
policy issued to an automobile dealer. The 
included indemnity 
theft of 
owned by the dealer during a certain period. 
\ provision stated that the policy 


policy’s coverage for 


loss resulting from automobiles 
“covers 
automobiles owned by the insured and held 

but 
conditional 


lease or similar agreement.” 


The sold automobile 
tained possession of it as 


for sale excludes automobiles 


sold under a sale, mortgage, 


but re- 
for the 
balance of the purchase price. While the 
was in the i 
stolen and damaged. 


dealer an 


security 
car dealer’s possession it was 
The lower court found 
that the dealer’s policy did not the 


automobile and an appeal was taken. 


Held: affirmed the 
The court declared that the automobile was 
the and, therefore, 
there was no coverage of it. This holding 
made despite a clause in the 
agreement which stated that the dealer was 
to retain title to the automobile until the 
payment of the purchase price or the de- 
livery of the automobile. However, there 
other competent evidence which sup- 
ported the court’s holding that title to the 
automobile had passed from the dealer to 


cover 


Decree for insurer. 


not owned by dealer 


was sales 


was 


the purchaser of the automobile. 


The that the 
registered in the purchaser’s name with the 


fact car had been newly 
assent and cooperation of the dealer was 
held to but not 
conclusive, that the title had passed. This 
fact and still others manifested an intention 
of the parties to transfer title to the auto- 
mobile before it was stolen. Since title to 
the automobile was in the purchaser, the 
dealer’s policy did not apply—Middlesex 
Mutual Fire Insurance Company v. Fireman's 
Fund Insurance Company et al. Massachusetts 
Supreme Judicial Court. November 6, 1957. 
12 AuToMoBILE Cases (2d) 899. 
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Arkansas Guest Statute 
Held Unconstitutional in Part 


A guest statute provision, which barred 
relatives who are guests in a car from all 
causes of action against the driver regard- 
less of the degree of his negligence, was 
held unconstitutional. Arkansas. 


An automobile driver’s relatives were in- 
jured while they were guests in his car. 
The relatives brought an action for damages 
against him. He defended on the ground 
that the action was barred by Section 
75-915 of the 1947 Arkansas Statutes An- 
notated (guest statute) which provides as 
follows: 


“And in no event shall any person related 
by blood or marriage within the third de- 
consanguinity or affinity to such 


owner or operator, or the husband, widow, 


gree of 


legal representative, or heirs of such person, 
a cause of action for personal injury, 
including death resulting therefrom, against 
such owner or operator, while in, 


have 


entering, 
or leaving such motor vehicle 


The lower court agreed with the driver’s 
contention and awarded him a judgment. 
An appeal was taken on the basis that the 
above-quoted provision of the guest statute 
was unconstitutional. 


The court 
judgment and remanded the case. 


reversed the 
Refer- 
13 of Article II 


Constitution which 


state supreme 
ence was made to Section 


of the Arkansas pro- 


vides as follows: 


entitled to a certain 
laws for all injuries or 
wrongs he may receive in his person, prop- 


“Every 
remedy in the 


person is 


erty or character; he ought to obtain jus- 
tice treely, and without purchase, completely, 
and without denial, promptly and without 
delay, comformable to the laws.” 


It said that the contested portion of the 
guest statute was plainly violative of the 
constitutional provision and, thus, must be 
held to be unconstitutional. The first part 
of the statute was not affected by this hold- 
The contested provision could not be 


ing. 


upheld as a proper exercise of police power 


since it violative of a direct mandate 


778 


Was 


of the Arkansas Constitution—Emberson v 
Buffington. Arkansas Supreme Court. Oc 
tober 28, 1957. 12 AutomopiLe Cases (2d) 


901. 


Auto Held for Purchase Price 
Not Covered by Dealer’s Policy 


An automobile sold by a dealer but re- 
tained as security for the purchase price 
was not “owned and held for sale” 
within the meaning of the dealer’s insur- 
ance policy. Massachusetts. 


The insurer brought a bill in equity to 
determine its liability under an insurance 
policy issued to an automobile dealer. The 
policy’s included indemnity for 
resulting theft of automobiles 
owned by the dealer during a certain period. 


coverage 
loss from 
\ provision stated that the policy “covers 
automobiles owned by the insured and held 
for sale . . . but excludes 
sold under a _ conditional 
lease or similar agreement.” 


automobiles 


sale, mortgage, 


The dealer sold an automobile but re- 
tained possession of it as security for the 
While the 


Was 


balance of the purchase price. 


car was in the dealer’s possession it 
stolen and damaged. The lower court found 
that the dealer’s policy did not 


automobile and an appeal was taken. 


Held: affirmed for the insurer. 
The court declared that the automobile was 
not owned by the dealer and, therefore, 
there was no coverage of it. This holding 
was despite a clause in the 
agreement which stated that the dealer was 
to retain title to the automobile until the 
payment of the purchase price or the de- 
livery of the automobile. However, there 
was other competent evidence which sup 
ported the court’s holding that title to the 


cover the 


Decree 


made sales 


automobile had passed from the dealer to 
the purchaser of the automobile. 


The fact that the car had been newly 
registered in the purchaser’s name with the 
assent and cooperation of the dealer was 
held to be 
conclusive, that the title had passed. 


indicative, but not 
This 


fact and still others manifested an intention 


strongly 


of the parties to transfer title to the auto- 
Since title 'to 
the automobile was in the purchaser, the 
policy did not apply.—Middlesex 
Mutual Fire Insurance Company v. Fireman's 


mobile before it was stolen. 


dealer’s 
Fund Insurance Company et al. Massachusetts 


Supreme Judicial Court. November 6, 1957. 
12 AutoMoBILE Cases (2d) 899. 
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Sn Futuvce Lsswes 


THE TOPIC ‘Contractual Assumption Agree- 
ments"’ will be discussed by Clarence G. John- 
son. He notes that perhaps the greatest single 
problem confronting an insurance company in 
the field of contractual assumption agreements 
is the possibility of its being directly involved. 
These agreements are most prevalent in leases, 
contracts between owners and contractors, 
and contracts between contractors and sub- 
contractors. Mr. Johnson comments on the 
many complex problems involved in this field, 
making specific reference to California, which 
has taken a leading position in many areas 


of the law. 
® 


AN ANALYSIS of ‘Whiplash Injuries of the 
Neck” will be made by Kenneth H. Abbott, 
M. D. This type of injury is one of the most 
common sustained in automobile accidents. 
Dr. Abbott reviews the nomenclature, me- 
chanics, pathology and symptomaiology of 
the minor injuries to the neck incurred in the 
so-called whiplash injury. It is noted that in 
the more serious cases there may occur a 
tearing and even an avulsion of certain struc- 
tures of the neck. The article will help attor- 
neys and adjusters understand the injury and 
its implications. 





Atomic Energy . . . Reactor Risks 


—Insurance ... and You 


CCH ATOMIC ENERGY 
LAW REPORTS 


Swift ... Accurate ... Authoritative 


Everyone responsible for guiding substantial business interests with a 
stake in this dynamic new field, or contemplating entering it, will welcome 
this authoritative Reporter—now in two encyclopedic volumes. It is designed 
to span the legal problems—federal and state— involved in civilian explora- 
tion, development, and application of atomic energy as opened up and 
encouraged by the Atomic Energy Act, by ihe AEC Regulations and the 
generous release of nuclear material for peacetime use. 


Fast, Frequent Releases——by First Class Mail 


From ‘‘access permits''—through ‘‘financing research and development,”’ 
‘“insurance,'’ “‘labor relations,’’ and all the rest—down to ‘disposition of 


atomic wastes,’ everything wiihin the plan and purview of this specialized 
Reporter rates recognition here, in prompt, accurate, and adequate detail. 
For fast, frequent releases by first class mail bring subscribers everything new 
and pertinent concerning federa! and state regulation of the peacetime uses of 
atomic energy—to keep them always informed on emerging developments, 


as they ‘‘break."’ 


Incorporated into this practical Reporter are first-hand experience and 
intimate knowledge of Consulting Editor Harold P. Green, formerly of Office 
of General Counsel, U. S. Atomic Energy Commission—plus the seasoned 
editorial skill and know-how, the specialized organization, facilities, and 
resources CCH has accumulated in reporting on atomic energy law since the 
very inception of the first federal atomic energy law, away back in 1946. 


Write for Complete Details 


MERCE, CLEARING, HOUSE, INC.. 


N NAAANAAAAAAAAAAARAAAAAAARANA A ANAAANAAAAAAAAAAAAAAAAAAAD_ NAANAAAAAAANAAAAAANAAS ARAN Aan 


PUBLISHERS of TOPICAL KAW REPORTS 


522 FirFTH AVE 4025 W. PETERSON AVE 425 13TH SrT.. N. W. 
NEW YORK 36 CHICAGO 30 WASHINGTON 4 





